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NATIONAL TREASURY INSTRUCTION SCM INSTRUCTION NOTE 3 OF 2016/17 PREVENTING AND 

COMBATING ABUSE IN THE SUPPLY CHAIN MANAGEMENT SYSTEM 

1. PURPOSE 

1.1 The purpose of this communique is to reiterate/disseminate the Western Cape Government’s 

(WCG’s) stance on National Treasury (NT) Instruction SCM Instruction Note 3 of 2016/17 (attached 

hereto marked Annexure A) on preventing and combating abuse in the supply chain management 

system.  

2. BACKGROUND 

2.1 In terms of Section 76 of the Public Finance Management Act (PFMA) the NT is mandated to issue 

regulations and instructions. The two being very different instruments i.e. the former being 

subordinate legislation and the latter NOT, as it is a manner in which the legislation has been crafted, 

to empower the NT to ensure standardisation in practice and procedure as well as to ensure that 

there are sound controls and risk mitigation procedures in place. 
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2.2 Section 18 of the PFMA gives the power to instruct to the relevant provincial treasuries as well. This 

comes from the constitutional mandate on how provinces are created and their respective roles 

and responsibilities.  

2.3 Hence it is therefore imperative that when instructions are issued that they are consistent with the 

powers and function enshrined in the Constitution, the primary legislation for finance I.e. (the PFMA) 

and subordinate legislation (i.e. regulations to the PFMA). In context public administrative 

decision-making is also governed by the administrative justice and the PAJA Act governs all 

administrative decision-making processes. 

2.4 Since promulgating the PFMA and its last Regulations in 2005, accounting officers were allowed to 

implement a procurement and provisioning system in terms of Section 38 of the PFMA, suffice to say 

for disparate practice notes, circulars and guidelines issued by the NT.  

2.5 In 2009 the WCG made a concerted effort in looking at an imbedded governance model and, 

internal control and risk mitigation initiative for SCM within the Province which culminated in the SCM 

blueprint and was augmented through Provincial Treasury Instructions being issued in 2012 and a 

pro-forma Accounting Officer’s System (AOS) being implemented in 2013, thereby ensuring that the 

spirit and context of the internal control and risk management requirements espoused by the NT was 

entrenched in the SCM model and strategy for the Province. 

2.6 When NT instructions are issued in the norm the following process is undertaken by the PT to test the 

requirements issued in respect regulatory impact assessment (RIA), that include amongst others the 

following: 

(a) Whether/not there similar or more improved ways of implementing the requirement that 

already exists in the Province; 

(b) Practicality and rationality of the requirement; 

(c) Whether or not such requirements are in line with the powers and functions ascribed in law; 

(d) Test the impact of the requirements from a process, resource, value for money and red tape 

and systems perspective; and  

(e) A cost benefit perspective where applicable. 

2.7 Should there be no similar or such requirements in place in the Province that speaks to the 

requirements issued, then the requirements are implemented as-is and augmented with provincial 

operational requirements such as systems enablement or templates and Standard Operating 

Procedures (SOP’s) etc. Should the Province be in disagreement with the instruction notes this would 

be communicated in writing to the NT. Whilst WCG does not receive a response in most cases, the 

WCG’s comments are taken up through a retraction of the instruction/amendment in many 

instances. 

3. TO NOTE 

3.1 The NT issued SCM IN 3 of 2016/2017 with the objective to provide guidance on measures to prevent 

and combat abuse in the Supply Chain Management System. 

3.2 In 2016 PT issued Treasury Circular 23 of 2016 (attached hereto as Annexure B) in response to 

SCM IN 3 of 2016/2017.  Comments to SCM IN 3 of 2016/2017 was sent to NT on 28 September 2016 

(attached hereto as Annexure C). A legal option regarding SCM IN 3 of 2016/2017 was further 

obtained on 9 February 2018 (attached hereto as Annexure D). 
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3.3 A number of legal issues and risks identified by the Province in respect of IN 3 which was 

communicated to the NT who responded that they are in a process of re-looking at the Instructions 

issued and revising them accordingly. However, no such revision has come through as yet and 

institutions are being audited on the requirements as if this communication did not occur. 

3.4 In the context of Instruction Note 3 of 2016/17, the bulk of the requirements are already contained 

in either the Provincial Treasury Instructions (PTl's) and in departmental Accounting Officer System's 

(AOS ' s) and within the mandate and functions of the Forensic Services Unit within the Department 

of the Premier, in the spirit and context of the law. 

3.5 SCM risks, abuse and complaints are addressed in paragraphs 3.8 and 3.9 of the WC PTl's and 

Chapters 24, 25 and 26 of the AOS. The shared Forensic Services Unit investigates fraud and 

corruption on behalf of Accounting Officers and provides feedback to SCOPA on outcomes, on a 

quarterly basis. Procurement methods (NT) instruction reference to deviations are dealt with in part 

5 of the PTl's and Chapter 7 of AOS. 

3.6 Par 17.13 of the AOS deals with expansions and extensions. In view of the WCG stance on IN 3 the PT 

has reiterated to departments that we maintain the position emanating from IN 32, which apply to 

expansions and variations of contracts and limited bidding. Provincial Treasury Circular 31 of 2012 

(attached hereto as Annexure E), was issued in this regard to which a checklist /template for decision 

making was issued that speaks to the internal control and risks that IN 3 wants to implement for 

contract expansions. Departments have applied this process since 2012. 

3.7 Thus, currently National Treasury Instruction Note 32 on enhancing compliance monitoring and 

improving transparency and accountability in SCM (31 May 2011) and Provincial Treasury 

Circular 31 of 2012 and National Treasury Regulations 16 A are being applied at the department, in 

line with Provincial Treasury’s request. 

3.8 Lastly as it relates to the IN 3 requirements for approval from PT on "deviations". This is ultra vires the 

NTR 16A6.4 which states: 

“If in a specific case it is impractical to invite competitive bids, the accounting officer or 

accounting authority may procure the required goods or services by other means, provided that 

the reasons for deviating from inviting competitive bids must be recorded and approved by the 

accounting officer or accounting authority". 

"OTHER MEANS" here would be limited bidding, contract expansions or variations, unsolicited 

bids, claims back arrangements with other departments to name but a few applicable methods 

of procurement. A piggy backing option may also be utilised in terms of NTR l 6A6.6. 

4. WAY FORWARD 

4.1 In respect of National Treasury Instruction 3 of 2016/17 the Provincial Treasury has noted that these 

requirements are in conflict with National Treasury Regulations 16 A and Treasury Circular 31 of 2012 

(Attached hereto as Annexure B) and as a result, departments were advised not to implement 

National Treasury Instruction 3 of 2016/17.  

4.2 For the reasons stated in 3.1 - 3.8 above it therefore does not make sense to issue the instruction. The 

Western Cape Government already have adequate control processes from and internal control and 

risk mitigation processes in place. 

4.3 Provincial Treasury has therefore not issued the NT IN 3 of 2016/17. This has been communicated to 

departments when the IN was issued via the various fora i.e. SCM forum and CFO forum and a 

position paper was provided to departments.  
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4.4 However, for audit purposes the PT is issuing the stance via Circular and the stance has been 

effective since the issuance off the IN. 

4.5 Should departments have not implemented PT Circular 31 of 2012, departments would fall foul of the 

requirements and would not be in a position to defend their case in NOT implementing Instruction 

Note 3 of 2016/17. 

4.6 The PT will not in the context of the regulatory requirements usurp the power conferred on an AO/AA 

in terms of regulation l 6A6.4 as required by Instruction 3 as an instruction may not be contrary to OR 

override, the requirements entrenched in law. The power to authorise deviations from a competitive 

bidding process hence vests in the AO/AA and having exercised this power is deemed to have 

exercised his office. 

5. REQUEST 

5.1 Accounting officer’s/accounting authorities are requested to ensure that the content of the circular 

is brought to the attention of all relevant officials within their institution and public entities reporting 

to their executive authorities as it is applicable to national and provincial departments, public entities 

listed in Schedules 3A and 3C to the PFMA and Constitutional institutions. 

5.2 Any enquiries relating to this circular may be directed to: 

SCM Helpdesk: SupplyChainManagement.HDPFMA@westerncape.gov.za  

 

 

 
MS TASNEEM RAKIEP 

ACTING DIRECTOR: PROVINCIAL GOVERNMENT SUPPLY CHAIN MANAGEMENT 

DATE:  20 February 2019 
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Note: 

•:• Submissions should be drafted in a meticulous manner, should not be prone to interpretation and should provide detail of the 

expansion/ extension (attach copy of all submissions, if already not provided for above).

•!• Minutes of meetings should be clear, concise and should reflect all discussion or decisions that took place at the meetings 
(attach copy of all bid committee minutes and minutes of meetings with the contractor, if applicable). 
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