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NATIONAL TREASURY INSTRUCTION SCM INSTRUCTION NOTE 3 OF 2016/17 PREVENTING AND
COMBATING ABUSE IN THE SUPPLY CHAIN MANAGEMENT SYSTEM

1. PURPOSE

1.1 The purpose of this communique is to reiterate/disseminate the Western Cape Government's
(WCG's) stance on National Treasury (NT) Instruction SCM Instruction Note 3 of 2016/17 (attached
hereto marked Annexure A) on preventing and combating abuse in the supply chain management

system.
2, BACKGROUND
2.1 In terms of Section 76 of the Public Finance Management Act (PFMA) the NT is mandated to issue

regulations and instructions. The two being very different instruments i.e. the former being
subordinate legislation and the latter NOT, as it is a manner in which the legislation has been crafted,
to empower the NT to ensure standardisation in practice and procedure as well as to ensure that
there are sound controls and risk mitigation procedures in place.
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2.5

2.6

2.7

3.1

3.2

Section 18 of the PFMA gives the power to instruct to the relevant provincial treasuries as well. This
comes from the constitutional mandate on how provinces are created and their respective roles
and responsibilities.

Hence it is therefore imperative that when instructions are issued that they are consistent with the
powers and function enshrined in the Constitution, the primary legislation for finance l.e. (the PFMA)
and subordinate legislation (i.e. regulafions to the PFMA). In context public administrafive
decision-making is also governed by the administrative justice and the PAJA Act governs all
administrative decision-making processes.

Since promulgating the PFMA and its last Regulations in 2005, accounting officers were allowed to
implement a procurement and provisioning system in terms of Section 38 of the PFMA, suffice to say
for disparate practice notes, circulars and guidelines issued by the NT.

In 2009 the WCG made a concerted effort in looking at an imbedded governance model and,
internal control and risk mitigation initiative for SCM within the Province which culminated in the SCM
blueprint and was augmented through Provincial Treasury Instructions being issued in 2012 and a
pro-forma Accounting Officer’s System (AOS) being implemented in 2013, thereby ensuring that the
spirit and context of the internal control and risk management requirements espoused by the NT was
entrenched in the SCM model and strategy for the Province.

When NT instructions are issued in the norm the following process is undertaken by the PT to test the
requirements issued in respect regulatory impact assessment (RIA), that include amongst others the
following:

(a) Whether/not there similar or more improved ways of implementing the requirement that
already exists in the Province;

(b) Practicality and rationality of the requirement;
(c) Whether or not such requirements are in line with the powers and functions ascribed in law;
(d) Test the impact of the requirements from a process, resource, value for money and red tape

and systems perspective; and

(e) A cost benefit perspective where applicable.

Should there be no similar or such requirements in place in the Province that speaks to the
requirements issued, then the requirements are implemented as-is and augmented with provincial
operational requirements such as systems enablement or templates and Standard Operating
Procedures (SOP's) etc. Should the Province be in disagreement with the instruction notes this would
be communicated in writing to the NT. Whilst WCG does not receive a response in most cases, the
WCG's comments are taken up through a retfraction of the instruction/amendment in many
instances.

TO NOTE

The NTissued SCM IN 3 of 2016/2017 with the objective to provide guidance on measures to prevent
and combat abuse in the Supply Chain Management System.

In 2016 PT issued Treasury Circular 23 of 2016 (aftached hereto as Annexure B) in response to
SCMIN 3 of 2016/2017. Comments to SCM IN 3 of 2016/2017 was sent to NT on 28 September 2016
(aftached hereto as Annexure C). A legal option regarding SCM IN 3 of 2016/2017 was further
obtained on 9 February 2018 (attached hereto as Annexure D).
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4.3

A number of legal issues and risks identified by the Province in respect of IN 3 which was
communicated to the NT who responded that they are in a process of re-looking at the Instructions
issued and revising them accordingly. However, no such revision has come through as yet and
institutions are being audited on the requirements as if this communication did not occur.

In the context of Instruction Note 3 of 2016/17, the bulk of the requirements are already contained
in either the Provincial Treasury Instructions (PTl's) and in departmental Accounting Officer System's
(AOS ' s) and within the mandate and functions of the Forensic Services Unit within the Department
of the Premier, in the spirit and context of the law.

SCM risks, abuse and complaints are addressed in paragraphs 3.8 and 3.9 of the WC PTI's and
Chapters 24, 25 and 26 of the AQS. The shared Forensic Services Unit investigates fraud and
corruption on behalf of Accounting Officers and provides feedback to SCOPA on outcomes, on a
quarterly basis. Procurement methods (NT) instruction reference to deviations are dealt with in part
5 of the PTI's and Chapter 7 of AOS.

Par 17.13 of the AOS deals with expansions and extensions. In view of the WCG stance on IN 3 the PT
has reiterated to departments that we maintain the position emanating from IN 32, which apply to
expansions and variations of contracts and limited bidding. Provincial Treasury Circular 31 of 2012
(attached hereto as Annexure E), was issued in this regard to which a checklist /template for decision
making was issued that speaks to the internal control and risks that IN 3 wants to implement for
confract expansions. Departments have applied this process since 2012.

Thus, currently National Treasury Instruction Note 32 on enhancing compliance monitoring and
improving transparency and accountability in SCM (31 May 2011) and Provincial Treasury
Circular 31 of 2012 and Natfional Treasury Regulations 16 A are being applied at the department, in
line with Provincial Treasury's request.

Lastly as it relates to the IN 3 requirements for approval from PT on "deviations". This is ultra vires the
NTR 16A6.4 which states:

“If in a specific case it is impractical to invite competitive bids, the accounting officer or
accounting authority may procure the required goods or services by other means, provided that
the reasons for deviating from inviting competitive bids must be recorded and approved by the
accounting officer or accounting authority".

"OTHER MEANS" here would be limited bidding, contract expansions or variations, unsolicited
bids, claims back arrangements with other departments to name but a few applicable methods
of procurement. A piggy backing option may also be utilised in terms of NTR | 6A6.6.

WAY FORWARD

In respect of National Treasury Instruction 3 of 2016/17 the Provincial Treasury has noted that these
requirements are in conflict with National Treasury Regulations 16 A and Treasury Circular 31 of 2012
(Attached hereto as Annexure B) and as a result, departments were advised not to implement
National Treasury Instruction 3 of 2016/17.

For the reasons stated in 3.1 - 3.8 above it therefore does not make sense to issue the instruction. The
Western Cape Government already have adequate control processes from and internal control and
risk mitigation processes in place.

Provincial Treasury has therefore not issued the NT IN 3 of 2016/17. This has been communicated to
departments when the IN was issued via the various fora i.e. SCM forum and CFO forum and a
position paper was provided to departments.
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However, for audit purposes the PT is issuing the stance via Circular and the stance has been
effective since the issuance off the IN.

Should departments have not implemented PT Circular 31 of 2012, departments would fall foul of the
requirements and would not be in a position to defend their case in NOT implementing Instruction
Note 3 of 2016/17.

The PT will not in the context of the regulatory requirements usurp the power conferred on an AO/AA
in ferms of regulation | 6A6.4 as required by Instruction 3 as an instruction may not be contrary to OR
override, the requirements entfrenched in law. The power to authorise deviations from a competitive
bidding process hence vests in the AO/AA and having exercised this power is deemed to have
exercised his office.

REQUEST

Accounting officer’'s/accounting authorities are requested to ensure that the content of the circular
is brought to the attention of all relevant officials within their institution and public entities reporting
fo their executive authorities as it is applicable to national and provincial departments, public entities
listed in Schedules 3A and 3C to the PFMA and Constitutional institutions.

Any enquiries relating fo this circular may be directed to:

SCM Helpdesk: SupplyChainManagement. HDPEMA@westerncape.gov.za

MS TASNEEM RAKIEP
ACTING DIRECTOR: PROVINCIAL GOVERNMENT SUPPLY CHAIN MANAGEMENT
DATE: 20 February 2019
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PREVENTING AND COMBATING ABUSE IN THE SUPPLY CHAIN MANAGEMENT
SYSTEM
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2.3

3.1

3.2

OBJECTIVE

The objective of the SCM Treasury Instruction is to provide guidance on measures to
prevent and combat abuse in the Supply Chain Management System.

BACKGROUND

The Public Finance Management Act (PFMA), 1999 (Act No. 1 of 1999) promotes
economy, efficiency, effectiveness and transparency in the use of state resources. A
key objective is to establish and maintain a responsive and credible Supply Chain
Management System.

In terms of section 6 (2) (a), (b), () and (g) and section 18 (2) a), (b), (g) and (i) of the
PFMA, the National Treasury and provincial treasuries have an obligation to ensure
that proper norms and standards are set to prevent abuse of the Supply Chain
Management System and enforce the prescribed measures.

The National Treasury therefore considered it prudent to introduce and enhance
measure to prevent and combat abuse of the SCM System.

REGISTER OF COMPLAINTS

The Accounting Officer/Accounting Authority must establish a system that deals with
the management of complaints and or allegations of abuse in the Supply Chain
Management System.

The system must provide for:

3.2.1 Written, verbal or anonymous reporting of the complaint.

3.2.2 The establishment of a register of all allegations of abuse in the Supply Chain
Management System in the format as per Annexure A attached to this SCM
Treasury Instruction.
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3.3

4.1
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4.4

5.1

Complaints that implicate the Accounting Officer/Accounting Authority must be
reported to the relevant Treasury within 14 calendar days of the receipt of the
complaint, by the delegated official in relevant institutions.

INVESTIGATE' COMPLAINTS
The Accounting Officer/Accounting Authority must:

4.1.1 Initiate an investigation within 14 calendar days of receipt of the complaint and
or allegation of abuse;

4.1.2 The investigation must be completed within 30 calendar days from date of
initiation unless an extension was approved by the relevant treasury;

4.1.3 Ensure that the investigation reports are securely stored;

4.1.4 Inform the relevant treasury of the outcome of the investigation, together with
the proposed actions within 7 calendar days of receiving the investigation
report.

The relevant treasury must initiate an investigation into complaints that implicate the
Accounting Officer/Accounting Authority, within 14 calendar days from the receipt of
the complaint and or allegation of abuse.

The relevant treasury must inform the Executive Authority of the outcome of the
investigation, together with the proposed actions within 7 calendar days of receiving
the investigation report.

The Executive Authority will thereafter handle the financial misconduct process, if
applicable.

IMPLEMENT REMEDIAL ACTION
The Accounting Officer/Accounting Authority must:

5.1.1 Initiate disciplinary proceedings if the investigation report confirms the
allegations of financial misconduct.
5.1.2  Report such allegations to the South African Police Services within 7 working
days if the investigation report confirms the allegations of a criminal nature.
5.1.3 Inform the relevant treasury, in writing, of any criminal complaint within 7
working days of the complaint being lodged with the South African Police
Services.
5.1.4 Initiate the implementation of the recommended remedial actions against the
supplier within 14 calendar days of the receipt of the investigation report.
Such remedial actions may include:
5.1.4.1 rejecting the bid;
5.1.4.2 cancelation of the contract;

! Investigate in the context of this Instruction means to carry out a systematic or formal probe to examine or
analyse the particulars of an allegation or incident or occurrence so as to establish the reality and may include
one or more of the following:

1. Compliance review by the procuring entity or the relevant Treasury

2. Internal audit review by the procuring entity or the relevant Treasury

3. Forensic audit review by a relevant authorised institution

4. Any other probity check conducted by the relevant authorised institution
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6.4
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5.1.4.3 restricting the supplier from doing business with the state: and/or
5.1.4.4 claiming damages (if any).

If the Accounting Officer/ Accounting Authority fail to initiate the remedial actions
against the supplier within 14 calendar days of receiving the investigation report, the
National Treasury or the relevant provincial treasury must initiate the implementation
of the remedial actions.

The National Treasury or the relevant provincial treasury must recover all costs for
initiating the implementation of the remedial actions from the Accounting Officer/
Accounting Authority.

The relevant treasury must publish an investigation report which confirms the abuse
of supply chain management on the website.

The relevant treasury must publish a list of all SCM related criminal cases opened by
various enforcement agencies on the website.

The relevant treasury must publish a list of irregular expenditure applications
processed on the website on a quarterly basis.

REPORT OUTCOMES

The Accounting Officer/Accounting Authority of provincial institutions must table the
reports on the allegations received, outcome of the investigations and the remedial
actions at the Provincial Legislatures on a quarterly basis.

The Accounting Officer/Accounting Authority of National Institutions must table the
reports on the allegations received, outcome of the investigations and the remedial
actions in Parliament on a quarterly basis.

The Accounting Officer/Accounting Authority must submit reports to the Provincial
Legislatures/ Parliament by the 15" of the month following the end of the quarter.

Relevant Legislature/Parliament Committees must ensure that the Accounting Officer/
Accounting Authority are held accountable to enhance efficiencies in the SCM
System.

RESTRICTION OF SUPPLIERS, SHAREHOLDERS AND DIRECTORS
The Accounting Officer/Accounting Authority must:

7.1.1  Notify the supplier and any other person of the intention to restrict by
registered mail. The letter of restriction must provide for:
7.1.1.1  the grounds for restriction;
7.1.1.2  the period of restriction which must not exceed 10 years:
7.1.1.3 A period of 14 calendar days for the supplier to provide reasons why
the restriction should not be imposed.
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The Accounting Officer/Accounting Authority:

7.2.1 May regard the intended penalty as not objected to and may impose such
penalty on the supplier, should the supplier fail to respond;

7.2.2 Must assess the reasons provided by the supplier and take the final decision.

If the penalty is imposed, the Accounting Officer/Accounting Authority must inform
National Treasury of the restriction within 7 calendar days and must furnish the
following information:

7.3.1 The name and address of the person to be restricted;
7.3.2 The identity number of individuals and the registration number of the entity;

7.3.3 Period of restriction.

National Treasury will load the details on the Database of Prohibited Suppliers after
ensuring that the Accounting Officer/Accounting Authority has complied with Supply
Chain Management legal framework.

A supplier who refuses to cooperate with a government institution must be suspended
from the Central Supplier Database until it fully complies.

DEVIATIONS FROM NORMAL BIDDING PROCESS

The Accounting Officer/Accounting Authority must only deviate from inviting
competitive bids in cases of emergency and sole supplier status.

An emergency procurement may occur when there is a serious and unexpected
situation that poses an immediate risk to health, life, property or environment which
calls an agency to action and there is insufficient time to invite competitive bids.

Sole source procurement may occur when there is evidence that only one supplier
possesses the unique and singularly available capacity to meet the requirements of
the institution.

The Accounting Officer/Accounting Authority must invite as many suppliers as
possible and select the preferred supplier using the competitive bid committee
system.

Any other deviation will be allowed in exceptional cases subject to the prior written
approval from the relevant treasury.

EXPANSIONS OR VARIATION OF ORDERS

The Accounting Officer/Accounting Authority must ensure that contracts are not varied
by more than 20% or R 20 million (including VAT) for construction related goods,
works and or services and 15% or R15 million (including VAT) for all other goods and
or services of the original contract value.

Any deviation in excess of the prescribed thresholds will only be allowed in
exceptional cases subject to prior written approval from the relevant treasury.
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17.2

BID COMMITTEE MEETINGS

The relevant Treasury may, at its sole discretion, choose to attend Bid Committee
meetings in an advisory capacity or prescribe which bid evaluation/adjudication
process miust be open to the public.

Every member of the Bid Committee is jointly and severally liable for the improper
evaluation and adjudication of the bid.

PROCUREMENT WITHOUT A BUDGET

The Accounting Officer/ Accounting Authority must not advertise a bid for which no
provision has been made in the budget.

CONDONATION OF IRREGULAR EXPENDITURE

Irregular expenditure may be condoned if there is evidence that the Accounting
Officer/ Accounting Authority took effective and appropriate steps against any person
found to have caused it.

INFORMATION TO BE SUBMITTED
The Accounting Officer/ Accounting Authority must submit such information, returns,

documents, explanations and motivations as prescribed or required by the relevant
treasury. '

Any application from the Accounting Officer/ Accounting Authority who fail to submit
the required information must not be processed by the relevant treasury until they fully

comply.
APPLICABILITY

This SCM Treasury Instruction applies to all institutions and public entities.

WITHDRAWAL OF CIRCULAR DATED 24 APRIL 2012

Circular on the postponement of paragraph 3.9.4 dated 24/04/2012 of Instruction Note
32 of 2011 is hereby withdrawn.

EFFECTIVE DATE
This SCM Treasury Instruction takes effect from the 1 May 2016.
DISSEMINATION OF INFORMATION CONTAINED IN THIS INSTRUCTION

Head officials of provincial treasuries must bring the contents of this SCM Treasury
Instruction to the attention of all Accounting Officers/Accounting Authorities.

Accounting Officers and Accounting Authorities at National level must bring the
contents of this SCM Treasury Instruction to the attention of the relevant officials.
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18 AUTHORITY FOR THIS SCM INSTRUCTION
This SCM Treasury Instruction is issued in terms of section 76(4) (c) of the PFMA.

19 CONTACT INFORMATION
Enquiries related to this SCM Treasury Instruction may be directed to:
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THE CHIEF FINANCIAL OFFICER: WESTERN CAPE CULTURAL COMMISSION (MS B RUTGERS)

THE CHIEF FINANCIAL OFFICER: WESTERN CAPE LANGUAGE COMMITTEE (MS B RUTGERS)

THE CHIEF FINANCIAL OFFICER: WESTERN CAPE HERITAGE (MS B RUTGERS)

THE CHIEF FINANCIAL OFFICER: CASIDRA (MR F VAN ZYL)

THE CHIEF FINANCIAL OFFICER: WESTERN CAPE LIQUOR AUTHORITY (MS V LETSWALO)

THE SENIOR MANAGER: GOVERNMENT MOTOR TRANSPORT (MR J KOEGELENBERG)

THE HEAD OFFICIAL: PROVINCIAL TREASURY (MR Z HOOSAIN)

THE DEPUTY DIRECTOR GENERAL: FISCAL AND ECONOMIC SERVICES (MR H MALILA)

THE DEPUTY DIRECTOR GENERAL: GOVERNANCE AND ASSET MANAGEMENT (MR A HARDIEN)
THE CHIEF DIRECTOR: PUBLIC POLICY SERVICES (MR M BOOYSEN) (ACTING)

THE CHIEF DIRECTOR: PROVINCIAL GOVERNMENT PUBLIC FINANCE (MS JD GANTANA)

THE CHIEF DIRECTOR: LOCAL GOVERNMENT PUBLIC FINANCE (MR M SIGABI) (ACTING)

THE CHIEF DIRECTOR: ASSET MANAGEMENT (MR IG SMITH)

THE CHIEF DIRECTOR: FINANCIAL GOVERNANCE AND ACCOUNTING (MR B VINK) (ACTING)

THE CHIEF FINANCIAL OFFICER (MR A GILDENHUYS)

THE HEAD: OFFICE OF THE FINANCE MINISTRY (ADV E PRETORIUS)

THE DIRECTOR: BUSINESS INFORMATION AND DATA MANAGEMENT (MR PP PIENAAR)

. THE DIRECTOR: FINANCIAL GOVERNANCE (MS N PALMER) (ACTING)

THE DIRECTOR: FISCAL POLICY (MR D TSENG) (ACTING)

THE DIRECTOR: INFRASTRUCTURE (MR P CHANDAKA)

THE DIRECTOR: LOCAL GOVERNMENT ACCOUNTING (MR L BRINDERS)

THE DIRECTOR: LOCAL GOVERNMENT BUDGET OFFICE (MR ML BOOYSEN)
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THE DIRECTOR: PROVINCIAL GOVERNMENT SUPPLY CHAIN MANAGEMENT (MS N EBRAHIM)
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MASTER RECORDS OFFICIAL: BUSINESS INFORMATION AND DATA MANAGEMENT
THE DEPUTY DIRECTOR GENERAL: CORPORATE ASSURANCE, DEPARTMENT OF THE PREMIER (MS H ROBSON)

STATUS OF NATIONAL TREASURY SCM INSTRUCTION NOTE 3 OF 2016/17: PREVENTING
AND COMBATING ABUSE IN THE SUPPLY CHAIN MANAGEMENT SYSTEM

‘1. PURPOSE

1.1 The purpose of this communique is to inform Accounting Officers and Accounting
Authorities of the current status and way forward in terms of the implementation of
National Treasury’s SCM Instruction Note 3 of 2016/17: Preventing and Combating
Abuse in the Supply Chain Management system (attached as Annexure “A”).

2. BACKGROUND
2.1 The National Treasury issued SCM Instruction Note 3 of 2016/17 effective 1 May 2016

with the objective of providing guidance to departments and public entities on
measures 1o prevent and combat abuse of the SCM system.



2.2
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2.5

The Provincial Treasury has noted various risks that would impact on governance,
administrative functions as well as potential audit risk. The gravity of these issues
necessitated that the PT address the requirements of the Instruction Note in such a
way that it mitigates the associated risk for the Province.

The Instruction Note was discussed with departmental SCM managers at the SCM
Focus Group of 11 May 2016. Departments voiced their concerns with various issues
in the instruction. The chairperson of the SCM Focus Group (Mr Isac Smith: Head Asset
Management) indicated that the PT would address these issues with NT in
conjunction with departments, Legal Services and other stakeholders. It was
indicated that an approach similar to the one utfilised for National Treasury’s
Instruction Note 32 of 2012 would be adopted.

In brief, the Provincial Treasury submitted written comments to Instruction Note 32
and met with the National Treasury regarding the impact of the Instruction Note, the
mechanisms and processes needed to give effect to the requirements as well as the
limited timeframe given to implement the requirements. However, not all tabled
concerns/comments were taken up or responded to by the National Treasury. The
PT decided to exclude sections under dispute from the revised Provincial Treasury
Instructions (PTls) issued 28 March 2012 and issued Treasury Circular 31 of 2012, which
depicted the extent to which the requirements of NT Instruction Note 32 was taken
up in the PTls, what the current provincial requirements were, which requirements
were postponed by NT and requirement not implemented by the Province including
reasons for non-implementation.

The envisaged process is as follows:

(o) Issue a circular to inform departments, public entities and stakeholders of the
PT’s intention to address concerns regarding the Instruction Note with NT, to
solicit comprehensive comments from departments and other stakeholders
and to indicate the envisaged way forward;

(b) Engage key provincial stakeholders regarding the concerns, risks and way
forward (Provincial top management, Legal Services, Auditor- General, Risk
Management);

(c) Engage NT by discussing and providing comprehensive written comments
highlighting governance and operational impact and risk; and

(d) Issue a circular to inform departments and public entities of the extent to which
the requirements of the Instruction will be taken up, the current associated
provincial requirements and of any requirements that will not be implemented;
as well as reasons for non-implementation.
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It should be noted that the effective date for the Instruction was 1 May 2016 and
there is at present an audit risk in not complying with the requirements. It is therefore
crucial that concemns be formally addressed with the National Treasury as soon as
possible.

The Provincial Treasury highlighted key risks regarding the Instruction Note with
departmental SCM managers at the SCM Focus Group of 11 May 2016, as indicated
in paragraph 2.3 above. As SCM managers where made aware of the Provincial
Treasury’s approach and in anticipation of this circular, departmental SCM
managers were requested to submit comments on the Instruction by 1 June 2016. It
was requested that comments be submitted in electronic format (template was
provided) to facilitate the process of consolidation and drafting of the formal
communication to NT and stakeholders.

Departments should immediately report any legal action or audit queries regarding
this instruction to the Provincial Treasury for attention the Director: Provincial
Government  Supply Chain Management (PG: SCM): Mrs N Ebrahim
Nadia.Ebrahiem@westerncape.gov.za and the Manager: PG: SCM Mrs T Rakiep
Tasneem.Rakiep@westerncape.gov.za.

Queries and complaints should be sent to the SCM helpdesk on the following email
address SupplyChainManagement.HDPFMA@westerncape.gov.za as well as the
responsible manger Mrs T Soetzenberg, Theresa.Soetzenberg@westerncape.gov.za.

REQUEST

Accounting Officers, Accounting Authorities and SCM Managers are requested to:

(@) Ensure that the content of this circular is brought to the attention of all relevant
officials within their institutions;

(b) Ensure that comprehensive comments are received by Provincial Treasury by
1 June 2016 as per paragraph 2.7 above;

(c) Immediately report any legal action or audit queries to the Provincial Treasury
for attention Mrs N Ebrahim and Mrs T Rakiep (paragraph 2.8 above); and

(d) Submit queries and complaints to the SCM helpdesk email address and the
relevant manger Mrs T Soetzenberg (paragraph 2.9 above).

RAHIM

DIRECTOR: PROVINCIAL GOVERNMENT SUPPLY CHAIN MANAGEMENT
DATE: 27/0S/Z~/6
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Depanment’

\;:; National Treasury
w REPUBLIC OF SOUTH AFRICA

TO ALL : ACCOUNTING OFFICERS OF DEPARTMENTS AND CONSTITUTIONAL
INSTITUTIONS

ACCOUNTING AUTHORITIES OF PUBLIC ENTITIES
HEAD OFFICIALS OF PROVINCIAL TREASURIES

NATIONAL TREASURY INSTRUCTION SCM INSTRUCTION NOTE 3 OF 2016/17

PREVENTING AND COMBATING ABUSE IN THE SUPPLY CHAIN MANAGEMENT
SYSTEM

1.  OBJECTIVE

The objective of the SCM Treasury Instruction is to provide guidance on measures to
prevent and combat abuse in the Supply Chain Management System.

2. BACKGROUND

2.1 The Public Finance Management Act (PFMA), 1999 (Act No. 1 of 1999) promotes
economy, efficiency, effectiveness and transparency in the use of state resources. A
key objective is to establish and maintain a responsive and credible Supply Chain
Management System.

2.2 Interms of section 6 (2) (a), (b}, (f) and (9) and section 18 (2) a), (b), (g) and (i) of the
PFMA, the National Treasury and provincial treasuries have an obligation to ensure
that proper norms and standards are set to prevent abuse of the Supply Chain
Management System and enforce the prescribed measures.

2.3 The National Treasury therefore considered it prudent to introduce and enhance
measure to prevent and combat abuse of the SCM System.

3. REGISTER OF COMPLAINTS

3.1 The Accounting Officer/Accounting Authority must establish a system that deals with
the management of complaints and or allegations of abuse in the Supply Chain
Management System.

3.2 The system must provide for:

3.2.1 Written, verbal or anonymous reporting of the complaint.

3.2.2 The establishment of a register of all allegations of abuse in the Supply Chain
Management System in the format as per Annexure A attached to this SCM
Treasury Instruction.
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4.2
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4.4

5.1

Complaints that implicate the Accounting Officer/Accounting Authority must be
reported to the relevant Treasury within 14 calendar days of the receipt of the
complaint, by the delegated official in relevant institutions.

INVESTIGATE' COMPLAINTS
The Accounting Officer/Accounting Authority must:

4.1.1 Initiate an investigation within 14 calendar days of receipt of the complaint and
or allegation of abuse;

4.1.2 The investigation must be completed within 30 calendar days from date of
initiation unless an extension was approved by the relevant treasury;

4.1.3 Ensure that the investigation reports are securely stored;

4.1.4 Inform the relevant treasury of the outcome of the investigation, together with
the proposed actions within 7 calendar days of receiving the investigation
report.

The relevant treasury must initiate an investigation into complaints that implicate the
Accounting Officer/Accounting Authority, within 14 calendar days from the receipt of
the complaint and or allegation of abuse.

The relevant treasury must inform the Executive Authority of the outcome of the
investigation, together with the proposed actions within 7 calendar days of receiving
the investigation report.

The Executive Authority will thereafter handle the financial misconduct process, if
applicable.

IMPLEMENT REMEDIAL ACTION
The Accounting Officer/Accounting Authority must:

5.1.1 Initiate disciplinary proceedings if the investigation report confirms the
allegations of financial misconduct.
5.1.2 Report such allegations to the South African Police Services within 7 working
days if the investigation report confirms the allegations of a criminal nature.
5.13 Inform the relevant treasury, in writing, of any criminal complaint within 7
working days of the complaint being lodged with the South African Police
Services.
5.1.4 Initiate the implementation of the recommended remedial actions against the
supplier within 14 calendar days of the receipt of the investigation report.
Such remedial actions may include:
5.1.4.1 rejecting the bid;
5.1.4.2 cancelation of the contract;

1 Investigate in the context of this Instruction means to carry out a systematic or formal probe to examine or
analyse the particulars of an allegation or incident or occurrence so as to establish the reality and may include
one or more of the following:

1. Compliance review by the procuring entity or the relevant Treasury

2. Internal audit review by the procuring entity or the relevant Treasury

3. Forensic audit review by a relevant authorised institution

4. Any other probity check conducted by the relevant authorised institution
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6.1

8.2

6.3

6.4

7.1

5.1.4.3 restricting the supplier from doing business with the state; and/or
5.1.4.4 claiming damages (if any).

If the Accounting Officer/ Accounting Authority fail to initiate the remedial actions
against the supplier within 14 calendar days of receiving the investigation report, the
National Treasury or the relevant provincial treasury must initiate the implementation
of the remedial actions.

The National Treasury or the relevant provincial treasury must recover all costs for
initiating the implementation of the remedial actions from the Accounting Officer/
Accounting Authority.

The relevant treasury must publish an investigation report which confirms the abuse
of supply chain management on the website.

The relevant treasury must publish a list of all SCM related criminal cases opened by
various enforcement agencies on the website.

The relevant treasury must publish a list of irregular expenditure applications
processed on the website on a quarterly basis.

REPORT OUTCOMES

The Accounting Officer/Accounting Authority of provincial institutions must table the
reports on the allegations received, outcome of the investigations and the remedial
actions at the Provincial Legislatures on a quarterly basis.

The Accounting Officer/Accounting Authority of National Institutions must table the
reports on the allegations received, outcome of the investigations and the remedial
actions in Parliament on a quarterly basis.

The Accounting Officer/Accounting Authority must submit reports to the Provincial
Legislatures/ Parliament by the 15% of the month following the end of the quarter.

Relevant Legislature/Parliament Committees must ensure that the Accounting Officer/
Accounting Authority are held accountable to enhance efficiencies in the SCM
System.

RESTRICTION OF SUPPLIERS, SHAREHOLDERS AND DIRECTORS
The Accounting Officer/Accounting Authority must:

7.1.1 Notify the supplier and any other person of the intention to restrict by
registered mail. The letter of restriction must provide for:
7.1.1.1  the grounds for restriction:
7.1.1.2  the period of restriction which must not exceed 10 years;
7.1.1.3 A period of 14 calendar days for the supplier to provide reasons why
the restriction should not be imposed.
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7.2

7.3

7.4

7.5

8.1

8.2

8.3

8.4

8.5

9.1

9.2

The Accounting Officer/Accounting Authority:

7.2.1 May regard the intended penalty as not objected to and may impose such
penalty on the supplier, should the supplier fail to respond,;

7.2.2 Must assess the reasons provided by the supplier and take the final decision.

If the penalty is imposed, the Accounting Officer/Accounting Authority must inform
National Treasury of the restriction within 7 calendar days and must furnish the
following information:

7.3.1 The name and address of the person to be restricted;
7.3.2 The identity number of individuals and the registration number of the entity;
7.3.3 Period of restriction.

National Treasury will load the details on the Database of Prohibited Suppliers after
ensuring that the Accounting Officer/Accounting Authority has complied with Supply
Chain Management legal framework.

A supplier who refuses to cooperate with a government institution must be suspended
from the Central Supplier Database until it fully complies.

DEVIATIONS FROM NORMAL BIDDING PROCESS

The Accounting Officer/Accounting Authority must only deviate from inviting
competitive bids in cases of emergency and sole supplier status.

An emergency procurement may occur when there is a serious and unexpected
situation that poses an immediate risk to health, life, property or environment which
calls an agency to action and there is insufficient time to invite competitive bids.

Sole source procurement may occur when there is evidence that only one supplier
possesses the unique and singularly available capacity to meet the requirements of
the institution.

The Accounting Officer/Accounting Authority must invite as many suppliers as
possible and select the preferred supplier using the competitive bid committee
system.

Any other deviation will be allowed in exceptional cases subject to the prior written
approval from the relevant treasury.

EXPANSIONS OR VARIATION OF ORDERS

The Accounting Officer/Accounting Authority must ensure that contracts are not varied
by more than 20% or R 20 million (including VAT) for construction related goods,
works and or services and 15% or R15 million (including VAT) for all other goods and
or services of the original contract value.

Any deviation in excess of the prescribed thresholds will only be allowed in
exceptional cases subject to prior written approval from the relevant treasury.
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12.
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14.

15.

16.

17.

17.1

17.2

BID COMMITTEE MEETINGS

The relevant Treasury may, at its sole discretion, choose to attend Bid Committee
meetings in an advisory capacity or prescribe which bid evaluation/adjudication
process must be open {o the public.

Every member of the Bid Committee is jointly and severally liable for the improper
evaluation and adjudication of the bid.

PROCUREMENT WITHOUT A BUDGET

The Accounting Officer/ Accounting Authority must not advertise a bid for which no
provision has been made in the budget.

CONDONATION OF IRREGULAR EXPENDITURE

Irregular expenditure may be condoned if there is evidence that the Accounting
Officer/ Accounting Autherity took effective and appropriate steps against any person
found to have caused it.

INFORMATION TO BE SUBMITTED

The Accounting Officer/ Accounting Autherity must submit such information, returns,
documents, expianations and motivations as prescribed or required by the relevant
treasury.

Any application from the Accounting Officer/ Accounting Authority who fail to submit
the required information must not be processed by the relevant treasury until they fully
comply.

APPLICABILITY

This SCM Treasury Instruction applies to all institutions and public entities.

WITHDRAWAL OF CIRCULAR DATED 24 APRIL 2012

Circular on the postponement of paragraph 3.9.4 dated 24/04/2012 of Instruction Note
32 of 2011 is hereby withdrawn.

EFFECTIVE DATE
This SCM Treasury Instruction takes effect from the 1 May 2016.
DISSEMINATION OF INFORMATION CONTAINED IN THIS INSTRUCTION

Head officials of provincial treasuries must bring the contents of this SCM Treasury
Instruction to the attention of all Accounting Officers/Accounting Authorities.

Accounting Officers and Accounting Authorities at National level must bring the
contents of this SCM Treasury Instruction to the attention of the relevant officials.
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19 CONTACT INFORMATION
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Egendri Nanakan
Director: SCM Governance
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0001

ATTENTION: MR SCHALK HUMAN

COMMENTS ON INSTRUCTION NOTE 3 OF 2016/17: PREVENTION AND COIMBATIING
ABUSE IN THE SUPPLY CHAIN MANAGEMENT SYSTEM

1. We refer lo the above.

2. Please find ottached hereto the Western Cape Govemment's {(WCG) comments
on the issued Instruction Note 3 of 2016/17 that provides guidance on measures 1o
prevent and combaot abuse in the SCM system {"the PCA SCM Instruction™).

3. The WCG has made the decision not 1o issue the Instruction Note for
implementation by accounting officers and accounting authorities as a number
of risks have been identified from o legal and implementation perspective that the
WCG raises with the Natlional Treasury for a response and possible refraction/
amendment of the PCA SCM Instruction. A number of these issues were already

raised with the Nationol Treasury at varous fora.

4. The Provinciai Treasury sought a legdl opinion on the PCA SCM Instruction which is
incorporated into the comments hereunder. Several concems have been raised
through comments sourced from Departmenis. Some of the rmain concerns relate
to the additional administrative burden placed on officials - without the prospect

of extra personnel 1o address the increase in duties.
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5. We will comment on the docurnent on a paragraph by paragraph bosis:

5.1 Ad Generdd comments / status of the PCA SCM Instruction / paragraph 1 read

with paragraph 18,

{a) itis our view that if would have been much clearer what is being meant by
“abuse! in the Supply Chain Management System” had the PCA SCM
instruction defined the concept.

(b}  “Abuse” is defined in the 10" edition of the Concise Oxford Dictionary as
“use to bad effect or for a bad purpose”.

{c} In our view, abuse does not include iregularities caused by an innocent
mistake on the part of any supply chain management practitioner / third
party-fe.g. innocent failure to comply with supply chain management
delegations leading to rregular expenditure).

{d] In our view, therefore, “abuse in the Supply Chain Manogement Systermn”
will only occur where there is intentional / wilful contravention of the supply
chain management regulatory fromework, such as:

(ij “Fronting", which is defined in the Western Cape Traasury Instructions
as “a misrepresentafion or the making of @ misrepreseniation in order
fo obtain undue preference points” in the context of Preferential
Procurement;

{iy "Collusive tendering” i.e. where bidding companies secretly share
information or make arangements among themselves in order to
control the result; and

fif “Influencing the bidding process” i.e. directly or indirectly influencing
or interfering with the work of relevant Supply Chain Management
practifioners involved in the bidding process in order o influence the

ouicome of the process.

e} It should be noted that the PCA SCM Instruction was issued in terms of section
78{4) (c] of the Public Finance Management Act, 1999 {“the PFMA"). The PFMA
states in its definifions section that “this Act” includes any regulations and
instructions in terms of section 76. Section 74{4){c) stipulates as follows:

* The synonyss ftor Yabuse” include “misuse, exploltatlion, manipulation,
mishandliing and misapplication”.
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(h)

“{4] The National Treasury may make reguiatfions or issue insfructions
applicable to ol insfitufions 1o which ihis Act applies concerning-

fal ..

fo} ...

{c]  the determination of a framework for an appropriate procurement
and provisioning system which is fair, equitable, fransparent,

compefifive and cost-effective;

We are of the view, howevaer, that Treasury instructions, Circulars, and Guides are
not legally binding on provinces, it being neither legisiation nor subordinate
legisiation (based on a persudsive opinion by Adv. O Rogers {SC) as he then
was?)? and that the requirements contained in paragraph 5 of the Inshuction
must be adhered fo with circumspection.

Notwithstanding the above, the Auditor-General may regard the document os
a binding instruction issued in terms of section 76[4}{c} of the PFMA and may os
a result moke negative audit findings should any Depariments fail to comply

therewith,

The fact that NT states in paragraph 1 that the document serves as a guideline,
contradicts with the prescriptive nature of some of the provisions of the PCA SCM
Instruction, especidlly when read with the content of paragraph 18 of the
instruction (stating that the SCM Treasury Instruction is issued in terms of section
76{4)Ic}}. This creates confusion and may, serve os ground for defending any
potential negative finding referred to above [ie. although the PCA SCM
instruction was issued in terms of section 76{4){c). it is only meant to guide

departments).

o Adv. Rogers infer afia advised that:

“the instructions which 576 of the PFMA purporis 1o empower the NT {o issue to instiiulions are in my view not
“subordinate fagisiation” mades in terms of the PEMAL " and

YOne facet of the rule of faw is that enacted low should be made known fo the state’s subjects. Thisls
exprassly required by 3101{3) of the Constitution which provides that proclaomations, reguiations “and other
instruments of subondingie fegisiotion” rmust be accessibie 1o the public.”

3 The National Treasury {NT) disagress with the gbove position of the WCG. NY argues that SCM instructions issued in
terms of seclion 7614){¢) are binding. In this regard they rely on a recent SCA judgment [Minister of Transport NO v
Prodiba {Ply) Lidi. cegol Services is still considerng the judgment to detenmine whether it In foct mokes such a finding.
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5.2

fal

53

(a)

Ad poragroph 3

The regulatory framework applicable to the WCG already provides for a
complaint procedure. in this regard please see paragraph 3.9 of chapter 146A of
the Western Cape Treasury Instructions, read with Part 6 thereof.

Paragraph 3.2.1 stipulates that the system must provide for written, verbatl or
anonymous complainis. This may prove to be problematic from o complaints
management perspective i.e. following up on the compiaint.

Regarding paragraph 3.3 of the PCA SCM Instruction, Departments must ensure
that the Supply Chain Management delegatfions include a delegation
identifying a delegated official for this purpose.

Ad paragraph 4

Provincial Forensic Service (PFS} within the WCG renders a transversal forensic
service 1o the 13 provincial departments. Allegations are received from whistle-
blowers, the National Anfi-coruption Hotline and referrals from departiments
(which are registered on their own case management system). The PFS is
mandated by Cabinet to conduct forensic investigations into the following:

* The commission of common - and/or stalutory low economic offences
including but not imited 1o theft, fraud and corruption, and

e alleged misconduct and irregularifies causing, or which can possibly cause,
financial loss or potentia! financial foss or affecting the WCG 1o such an
extent that, if allowed to continue unchecked, will/could have an adverse
effect on the effective and efficient operation of the WCG. For the sake
of completeneass see CSC Circular 26 of 2013/14 relating the process of

reporting coses to the Provincial Forensic Services.
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{b)

54

s}

With regards to paragraph 4.1, as a result of imifed resources, it is not possible to
commence all forensic investigations immediately after receipt thereof.

Further, it goes without saying that forensic investigations are exfremely fime-
consuming involving document upliftment and onalysis, cyber forensic imaging
of computers and elecironic devices. email upliftiment and analysis, fegal
research, inferviewing of witnesses, licison with stakeholders such ¢s the SAPS,
Asset Forfeiture Unit, NPA, formal reporting etc. It is not possible to complete
these processes within 30 calendar days. In fact, it is o wel-known fact that a

forensic investigation can last months, even more than a year.

Furthermore, in terms of the Anti-corruption Strategy and the Whistie-biowing
Policy, the PFS serves as a recipient of anonymous disclosures which might
constitute protected disclosures for the purposes of the Protected Disclosures
Act. Accordingly, applying for an extension to a third party such as the relevant
freqsury might defeat the whistie-blowing regime in place in the WCG.

Ad paragraph &

The periods stipulated in paragraphs 5.1.2 and 5.1.4 may in many instances be
difficult fo achieve. Accounting Officers may first wish fo seek advice from other
units within the WCG, such s Provincial Treasury and / or Legal Services, before
initicling / executing the recommendations referred 1o. After receiving the
requested advice, the Accounting Officer may even decide not to execute the
recommencdation. This requirement might also be onerous on departments, The
PFS reports cases to the SAPS after a department accepted recommendations
encapsulated in a forensic report. More often than not a forensic report consists
of in excess of 100 pages fogether with several arch-lever files of annexures /

documentary evidence.

Further 1o the above, it is important 1o keep in mind that in cerfain instances it
may be necessary o give an affected third party an opportunity to make
reprasentations in terms of section 3 of the Promaotion of Administrative Justice

Act, 2000. Eg. should the recommendation be to restrict an existing /
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prospective service provider, such a service provider must first be given the

opportunity to make representations as to why he / she / it should notf be so

resticted. Requesting such representations would be the first step in initiating

recommendation to this effect [therefore, once this step has been taken the

recommended remedial action has been initiated, which is edasily achievable

within 14 days).

We find the requirements of paragraphs 5.4, 5.5 and 6.1 problematic for the

following regsons:

(i)

{iv)

It is not clear o what “website" the PCA SCM Instruction is referring to;

In our view, a finding is merely an opinion and does not amount to
conclusive evidence of any wrongdoing. It is therefore inappropriate to
“name and shame” any person in circumstances where g court has not
found such a person guilty of an offence. Such publication may expose the
WCG to delictual cloims (including potential claims for defamation of
chardc*ter):

The PFS includes in all its reports the caveot that the documents and
agttachments, are by their very noture, sensitive and clossified as
confidential. The reason for this is that the resolution of these matters
remain incomplete untit the criminal issues have been entertained by the
SAPS and / or the NPA on the one hand, and the disciplinary issues by the
internal processes of the relevant department;

During the investigation phase implicated officials or external individuals
might wish to remain silent and only exercise their right to respond during
the final legal processes;

it is the view that the premature publication of these repon‘s'or the fact that
cases had been reported, might expose the WCG 1o substantial risks as far

as legat action is concerned or otherwise,

5.5 Adparagraph é
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in ight of the fact that the Provincial Legisiature is a public forum, our

comments in paragraphs 5.4 (¢} are also appiicable 1o paragraph 6.4 of the
PCA SCM Instruction.

56 Adparagraph7

{a}

(b)

Given the unreliability of the South African Postal Services, i Is suggested
that the notice referred to in parograph 7.1.1 also be forwarded 1o the
person concemed by ematl / per hand / fax {if such contact information is
known to the Depariment).

Paragraph 7.4 refers to the "Dalabase of Prohibited Suppliers”™. The current
SCM prescripts speaks fo the Database of Restricted Suppliers and Register
of Tender Defoulters, hence it is unclear which database is being referred
0.

Paragraph 7.5 speaks to suspending ¢ supplier who refuses to co-operate
with a government institution from the Central Supplier Database until it fully
complies. By virtue of suspending a supplier from the CSD means that the
supplier would be restricted from doing business with government. It needs
to be borne in mind that a process needs to be followed {o suspend a
supplier from the CSD which inciudes the audi alteram partem principle,
"Refuses to co-operate” is brood and may be prone to interpretation,

5.7 Adporograph 8

{a)

In our view, the provisions of paragraph 8.1 of the PCA SCM instruction is
unlawful as it is in conilict with the existing legistative framework, particularly
regulation 16A6.4 of the National Treasury Regulations, 2005 {NTRs). The said

regulation reads as follows:

“If in a specific case it is impractical fo invite competfitive bids, the
accounting officer or accounting authority may procure the required
goods or services by other means, provided that reasons for deviating from
inviting compefifive bids musf be recorded and approved by the

accounting officer or accounting authority.”
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(b} Paragraph 8.1 and 8.5 of the PCA SCM Instruction is a prescriptive provision
and usurps the powers of the Accounting Officer and the various SCM
committees fo decide on a bid as it gives the enfire scope of power to the
Treasury 1o decide on the procurement needs of o department with the
department being accouniable forit. Cannct be said foliow from logic. The
instruction is aiso conftradictory fo the draft NTR's which prescribes the
various forms of procurement and the separation of duties and power of
the Accounting Officer to award a contract.

{c) "Deviafions” needs to be clearly defined. The WC Provincial Treasury
instructions (Pls) includes emergency procurement and limited bidding as
a method of procurement and not necessarly o deviation and criteria in
terms of what constitutes emergency/ limited bidding is clearly arficulated
in the PTis.

58 Adparagraph 9.2

(@} In our view this is also a prescriptive provision which interferes with an
Accounting Officer’'s ability to exercise his / her discretion based on the

relevant facts of egch cass.

59 Adparagraph 10

{a) This paragraph is problematic for the following reasons:

{i} Section 38 of the PFMA vests that authorily in an Accounting
Officer therefore a Treasury cannot take sole discretion in this
ragard. Public evaluaiion holds the risk of recommendation being
communicated before approval;

[ The sentence is vague;

{iii} i is not clear what B regorded as “"improper evalugtion and

adjudication” of < bid;
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{i} The so-called improper evaluation and adjudication of a bid
does not necessarily lead to financial loss. Cnly in instances of
fruitiess and wasteful expenditure would the Department have a
claim for damages against fransgressing officials, in instances
where such officials forfeited their State cover as contemplated
by chapter 12 of the NTRs;

{ii) In most instances a Department would only be abie 1o institute
disciplinary proceedings against any official(s) failing to fulfill his /
her / their dufies in occordance with the Supply Chain
Management framework; and

(i} The principle of joint and several liability is most relevant
in delictual claims, whereby o plainfiff may recover all the
damages from cny of the defendants regordiess of their
individual share of the liability. In our view, it does not find proper
application in this case, since discipiinary proceedings would
normally only be instituted against alleged transgressors. The guilt
of one Bid Committee member, can therefore not become the
guilt of oll; and

{ivi The process of awarding a bid falls within the ombit of an
administrative action as defined in PAJA, 2001, members of
committees may not be held jointly and severally but rother the
Department in ifs luristic capacity. The requirement is ultra vires as
the decision made s only evdiuated and recommend 1o the
Accounting Officer {ex officio] which awards the contract for the
department. The AQO still has the prerogailive to reject the

recommendation.

[b) Paragraph 10 is contradictory fo paragraph 8.5 s the relevant Treasury
cannot be an advisor o a process as indicated in paragraph 10 but also

grant prior written approvol for a deviation as per paragroph 8.5.
511 Adparagraph 11:

(a1} Hstonds fo reason that no procurement may be undertaken if net funded.

There Is a requirement for procurement plans to be linked 1o a budget and
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submitted fo the relevant Treasury annudlly. What about unforeseen
emergencies? Relevant Accounting Officer must act and fund such

action.

512 Adparagraph 13
(aj Tt is unclear whether this paragroph relates to paragraph 12. If so, the
paragraph heading should be omiited.

6. The WC Provincial Treasury urgently awaits your response hereto,

7. For any further enquiries please contacth:
Nadia Ebrahim
Nadia. Ebrahim@westerncape.gov.za
021 483 6645
OR
Tasneem Rakiep

Tasneem Rakisp@westermcape gov.zo
021 483 4720

trust the above is in order,

{“12'5177 7’1‘?
'v-h‘,mv‘--r-:-“;lna‘;o;‘-l;’t

PR | ShalTH

HEAD: ASSET MANAGEMENT
‘.” “.' "
pate: -~ & €7 [/
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LASRPONATE SERVICES CENTRE
OFFICE or e R AL CORPORAIE SERVICES OENIRF
Tel-483 4058 Foax. 071 483 5Rax

LDl BaOi e WESIErnCs L e o

CORPORATE SERVICES CENTRF CIRCULAR HO. 24 OF 201 /4

THE HEAD OF DEPARTMENT: AGRIC ULTURE IMS J ISAACS]

THE HEAD OF DEPARTMENT: COMMUNITY SAFETY DR CA LAWRENCE]

THE HEAD OF DEPARTMENT: CULTURAL AFFAIRS & SPORT {MR 8 WALTERS)

THE HEAD OF DEFARTMENT: ECONOMIC DEVELOPMENT AND TOURISM (MR § FOURIF)
THE HEALD OF DEFARTMENT: EDUCATION {MS P VINJEVOLD:)

THE HEAD OF DEPARTMENT: ENVIRONMEN; AL AFFARS AND DEVELOPMENT PLAMNING [MR P v Y1}
THE HEAD OF DEPARTMENT: HEALTH [(PROF, KC HOUSEHAM]

THE HEAD OF DEFARTMENT: HUMAN SETTLEMENTS MR T MGUL

THE HEAD OF DEPARTMENT; LOC AL GOVERNMENT {OR M FASH

THE HEAD OF DEPARTMENT: PREMIER [ADV B GERBER)

“HE HEAD QOFFICIAL: PROVINCIAL TREASURY DR JC STEGMANN)

THE HEAD OF DEPARTMENT: SOCIAL DEVELOPMENT {MR R MACDONALD} (ACTING
THE HEAD OF DEPARTMENT: TRANSFORT AND PUBIHIC WORKS (MR J TOURIE]

FEAD OF BRANCHES: DEPARIMEN: OF THF PREMIER

PROCESE FOR REFORTING ALLEGATIONS 10O THE FOREWSIC INVESTHGATIVE UNT (§1U)

Herewlh pieose find the Sral “owehort depicting the process tor eporiing allegodions o ke A
Annexure Al, wnich reploces the one issuea per CSC Crauler 10 of 201172,

A chalf* iowenart was bresented ana discussed o the Provincial Top Management (PTM) meeting
of 11 Seplembes 2013, The oulcome of this meeling wos fo oblain tegal advice reloting o motters
where prima *acle evidence of froud, Sheft or conupton is identified by he department.

After extensive consaliotion, we were advised that the aclion ‘o be foken will depend on the
spocitic set of facts and circumstances, The fowchart has therefore been amended to indicate
that in such stances, the Read of pepartment. tne relevant Dieclorale: Errproyee Relafions ang
the relevont represericive of e FIY mus cotectivel decide on the cporoorare acton, This

docisiorn Tust be recorded in wilting and approprictely retained.

You ore lurther reminaed that. In accordanze with s process odopted by PTM on 1) Seplember
2073, the Departinent has to inform the Flu and relevant Directorate: Fmplovee Relalioms within 14
days of receipt of ihe rteporr apoui tne pragress with the giscipiinary matters and/or decision i His
regard. where ralevont,

o aooifior 16 1w apove  the folowing  principled dechions token a the Provinciol Top
Monagement meeting of 13 Noverioer 2015 wit ba inowemenied wilti irmeciole cffech:

iy rstonoen whed supclen oo enomrsenuisd o be blockivlod SuDsoRe st b ooy B
rvesiigeton, a cocy o e FY lenor will be pretented Yo the Proviediol Governmer,
Supely Choln Monagement Dieciorate in Proviedic? Treasury o fast back end ossist
wenatmens duing the blacklisting of SRS

ED WD shooedd, (ot Yohvn BTN



© Deparimens fo inform the FIY o 0 the recsons for not Implementing recommendations o
enobile U o refain these reasors and, where requested, repor on them,
For tne purpeoses of stofistioal reports, the HU 1o recot on mrogress of imolemeniotion of
eCommendotions accepted by management only,

Your assisiance with the mplemenialion of the abave i appraciciod

Regords

T =
"W André Joemat
Haad: {;orgoor_a?e Services Centre
pate: LS/ & S o263
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Western Cape Corporate Services Centre

Government Legal Services
. Enquiries: Barbara Steyn
DepartEatiof M= Srepaier Barbara.Steyn@westerncape.gov.za

File reference: 10/1/1/LO 165 of 20146-17

e =T la T one Lus s b Tua

PROVINCIAL GOVERNMENT: SUPPLY CHAIN MANAGEMENT
Provincial Treasury
15t Floor, 4 Dorp Street

Cape Town

(For attention: Mr Rayno Alberts)

COMMENTS ON NT SCM INSTRUCTION 3 OF 2016/17: PREVENTING AND COMBATTING
ABUSE OF SCM

1. National Treasury (NT) issued the abovementioned SCM instruction on 19 April

2016 with an effective date of 1 May 2016 (“the PCA SCM Instruction”).

2. We have been requested to provide advice regarding potential risk and

conflict with other policies and legislation.

3. Our Barbara Steyn has prepared the following response:

4. Several concerns have been raised through comments sourced from
Departments. Some of the main concerns relate to the additional
administrative burden placed on officials - without the prospect of exira

personnel to address the increase in duties.

S. We will comment on the document on a paragraph by paragraph basis.

2nd Floor, 7 Wale Street, Cape Town 8001 PO Box 659, Cape Town 8000
tel: +27 21 483 4658 fax: +27 21 483 3729 www.westerncape.gov.za



5.1  Ad General comments / status of the PCA SCM Instruction / paragraph
1 read with paragraph 18.

(a) | am of the view that it would have been much clearer what is
being meant by "“abuse! in the Supply Chain Management
System” had the PCA SCM Instruction defined the concept.

(b] “Abuse” is defined in the 10t edition of the Concise Oxford
Dictionary as “use to bad effect or for a bad purpose”.

(c) In my view, abuse does not include irregularities caused by an
innocent mistake on the part of any supply chain management
practitioner / third party (e.g. innocent failure to comply with
supply chain management delegations leading to irregular
expenditure).

(d) In my view, therefore, “abuse in the Supply Chain Management
System" will only occur where there is intenfional / wilful
contravention of the supply chain management regulatory
framework, such as:

(i) “Fronting”, which is defined in the Western Cape Treasury
Instructions as “a misrepresentation or the making of a
misrepresentation in order to obtain undue preference
points” in the context of Preferential Procurement;

(ii) “Collusive tendering” i.e. where bidding companies
secretly share information or make arrangements among
themselves in order to confirol the resulf; and

(iii) “Influencing the bidding process” i.e. directly or indirectly
influencing or interfering with the work of relevant Supply
Chain Management practitioners involved in the bidding

process in order to influence the outcome of the process.

1 The synonyms for “abuse” include “misuse, exploitation, manipulation, mishandling and misapplication”.



(c)

(o)

(c)

It should be noted that the PCA SCM Instruction was issued in
terms of section 76(4)(c) of the Public Finance Management Act,
1999 (“the PFMA"). The PFMA states in its definitions section that
“this Act” includes any regulations and instructions in terms of

section 76. Section 76(4)(c) stipulates as follows:

“{4) The National Treasury may make regulations or issue
instructions applicable to all institutions to which this Act
applies concerning-

(a) ...

(b) ...

(c] the determination of a framework for an
appropriate procurement and provisioning system
which is fair, equitable, transparent, competitive

and cost-effective;

We are of the view, however, that Treasury Instructions, Circulars,
and Guides are not legally binding on provinces, it being neither
legislation nor subordinate legislation (based on a persuasive
opinion by Adv. O Rogers (SC) as he then was?)3 and that the
requirements contained in paragraph 5 of the Instruction must be

adhered to with circumspection.

Notwithstanding the above, the Auditor-General may regard the

document as a binding instruction issued in terms of section

2 Adv. Rogers inter alia advised that:
a) “theinstructions which s76 of the PFMA purports to empower the NT to issue to institutions are in my view
not “subordinate legislation” made in terms of the PFMA...”; and
b) “One facet of the rule of law is that enacted law should be made known to the state’s subjects. This is
expressly required by s101(3) of the Constitution which provides that proclamations, regulations “and other
instruments of subordinate legislation” must be accessible to the public.”
% The National Treasury {NT) disagrees with the above position of the WCG. NT argues that SCM instructions issued in
terms of section 76(4)(c) are binding. In this regard they rely on a recent SCA judgment (Minister of Transport NO v
Prodiba (Pty) ttd). Legal Services is still considering the judgment to determine whether it in fact makes such a finding.



76(4)(c) of the PFMA and may as a result make negative audit

findings should any Departments fail fo comply therewith.

(d)  The fact that NT states in paragraph 1 that the document serves
as a guideline, contradicts with the prescriptive nature of some
of the provisions of the PCA SCM Instruction, especially when
read with the content of paragraph 18 of the Instruction (stating
that the SCM Treasury Instruction is issued in terms of section
76(4)(c)). This creates confusion and may, serve as ground for
defending any potential negative finding referred to above (i.e.
although the PCA SCM Instruction was issued in terms of section

76(4)(c), it is only meant to guide departments).

(e) Notwithstanding the above and in the interest of avoiding any
negative audit finding, we recommend that Departments

adhere to the PCA SCM Instruction as far as practically possible.

6. Ad paragraph 3

5.1

6.2

The regulatory framework applicable to the Western Cape
Government already provides for a complaint procedure. In this regard
please see paragraph 3.9 of chapter 16A of the Western Cape Treasury

Instructions, read with Part 6 thereof.

Regarding paragraph 3.3 of the PCA SCM Instruction, Departments
must ensure that the Supply Chain Management delegations include

a delegation identifying a delegated official for this purpose.



7. Ad paragraph 4

7.1

7.2

The requirements of these provisions can easily be accommodated
within our existing procedures. If, for example, fraud or corruption is
suspected, the Forensic Investigation Unit (FIU) may be approached to
conduct the investigation. By requesting the FIU to consider the matter,
the Accounting Officer has “initiated an investigation”. These
investigations are typically not concluded within 30 (thirty) days. In my
view the FIU would be able to give an indication as to how long an
investigation could take, and the Provincial Treasury (PT) could be
requested to approve an extension for an equivalent period (as

provided for in paragraph 4.1.2 of the PCA SCM Instruction).

There is an additional administrative burden on Departments to monitor
the progress of the investigation and to ensure that the PT periodically

approves the extension of time periods.

8. Ad paragraph 5

8.1

The periods stipulated in paragraphs 5.1.2 and 5.1.4 may in many
instances be difficult to achieve4. Accounting Officers may first wish to
seek advice from other units within the WCG, such as Provincial Treasury
and / or Legal Services, before initiating / executing the
recommendations referred to. After receiving the requested advice,
the Accounting Officer may even decide not to execute the

recommendation.

4 Also refer to email correspondence received from Ruthen van Rensburg from the FIU on 6 June 2016 in which he
states the following:

“The PFS reports cases to the SAPS after a department accepted the recommendations encapsulated in a forensic
report. More often than not a forensic report consists of in excess of 100 pages together with several arch-lever files of
annexures / documentary evidence.”



8.2

8.3

8.4

Further to the above, it is important to keep in mind that in certain
instances it may be necessary to give an affected third party an
opportunity to make representations in terms of section 3 of the
Promotion of Administrative Justice Act, 2000. E.g. should the
recommendation be to restrict an existing / prospective service
provider, such a service provider must first be given the opportunity to
make representations as to why he / she / it should not be so restricted.
Requesting such representations would be the first step in initiating
recommendation to this effect (therefore, once this step has been
taken the recommended remedial action has been initiated, which is

easily achievable within 14 days).

We find the requirements of paragraphs 5.4 and 5.5 problematic for the

following reasons:

(i) It is not clear to what “website” the PCA SCM Instruction is
referring to; and

(ii) In our view, a finding is merely an opinion and does not amount
to conclusive evidence of any wrongdoing. It is therefore
inappropriate  to  “name and shame” any person in
circumstances where a court has not found such a person guilty
of an offence. Such publication may expose the WCG to
delictual claims (including potential claims for defamation of

character).

The Provincial Treasury / relevant accounting officer should therefore
consider preparing separate reports for publication purposes, which do
not include any personal information or identifying information (i.e.
information which could expose the identity of the assumed

transgressor).



10.

11.

Ad paragraph 6

In light of the fact that the Provincial Legislature is a public forum, our
comments in paragraphs 8.3(ii) and 8.4 are also applicable to paragraph 6.4
of the PCA SCM Instruction.

Ad paragraph 7

10.1 Given the unreliability of the South African Postal Services, | suggest that
the notice referred to in paragraph 7.1.1 also be forwarded to the
person concerned by email / per hand / fax (if such contact

information is known fo the Department).

Ad paragraph 8

11.1 In our view,the provisions of paragraph 8.1 of the PCA SCM Instruction
is unlawful as it is in conflict with the existing legislative framework,
particularly regulation 16A6.4 of the National Treasury Regulations, 2005

(NTRs). The said regulation reads as follows:

“If in a specific case it is impractical fo invite competitive bids,
the accounting officer or accounting authority may procure the
required goods or services by other means, provided that
reasons for deviating from inviting competitive bids must be
recorded and approved by the accounting officer or

accounting authority.”

11.2 Paragraph 8.1 of the PCA SCM Instruction is a prescriptive provision
which interferes with an Accounting Officer’s ability to exercise his / her

discretion based on the relevant facts of each case.



12.

13.

Ad paragraph 9.2

In our view this is also a prescriptive provision which interferes with an

Accounting Officer’'s ability to exercise his / her discretion based on the

relevant facts of each case.

Ad paragraph 10

13.1

The second sentence of this paragraph is problematic for the following

reasons:

(i)
(i)

(ii)

(iv)

(v)

The sentence is vague;

It is not clear what is regarded as “improper evaluation and
adjudication” of a bid;

The so-called improper evaluation and adjudication of a bid
does not necessarily lead to financial loss. Only in instances of
fruitless and wasteful expenditure would the Department have a
claim for damages against transgressing officials, in instances
where such officials forfeited their State cover as contemplated
by chapter 12 of the NITRs;

In most instances a Department would only be able to institute
disciplinary proceedings against any official(s) failing to fulfill his /
her / their duties in accordance with the Supply Chain
Management framework; and

The principle of joint and several liability is most relevant
in delictual claims, whereby a plaintiff may recover all the
damages from any of the defendants regardless of their
individual share of the liability. In my view, it does not find proper
application in this case, since disciplinary proceedings would

normally only be instituted against alleged transgressors. The guilt



of one Bid Committee member, can therefore not become the

guilt of all.
14.  Please do not hesitate to contact our office should you have any queries.

Yours faithfully
\,/”"’—_—_——_—\
ADV. GODFREY REED
DIRECTOR: LEGAL ADVISORY SERVICES

(GOVERNANCE & ECONOMIC CLUSTER)
DATE o [ o= /Q—@l?

/

L~



Annexure B

Tasneemn Rakiep

Moveable Asset Management

Emaii: Tasneem.Rakiep@pgwe.gov.za
tel: +27 21 483 4720

Reference: T14/P

TREASURY CIRCULAR, NO. 31 /2012

THE PREMIER 3

THE MINISTER OF AGRICULTURE AND RURAL DEVELOPMENT

THE MINISTER OF COMMUNITY SAFETY

THE MINISTER OF CULTURAL AFFAIRS AND SPORT

THE MINISTER OF ERDUCATION

THE MINISTER OF FINANCE, ECONOMIC DEVELOPMENT AND TOURISM
THE MINISTER OF HEALTH > For information
THE MINISTER OF HUMAN SETTLEMENTS

THE MINISTER OF LOCAL GOVERNMENT, ENVIROMMENTAL AFFAIRS AND DEVELOPMENT PLAMMING
THE MINISTER OF SOCIAL DEVELOPMENT

THE MINISTER OF TRANSPORT AND PUBLIC WORKS

THE SPEAKER: PROVINCIAL PARLIAMENT
THE DEPUTY SPEAKER: PROVINCIAL PARLIAMENT J

THE ACCOUNTING CFFICER: VOTE 1:  PREMIER [ADV B GERBER)

THE ACCQUNTING OFFICER: VOTE 2:  PROVINCIAL PARLIAMENT {MR R HINDLEY)

THE ACCOUNTING OFFICER: VOTE 31 PROVINCIAL TREASURY (DR JC STEGMANN]

THE ACCOUNTING OFFICER: VOTE 4 COMMUNITY SAFETY (DR GA LAWRENCE])

THE ACCOUNTING OFFICER: VOTES:  EDUCATION [MS P VINIEVYOLDY)

THE ACCOUNTING OFFICER: VOTE 61 HEALTH [PROF K& HOUSEHAM)

THE ACCOUNTING OFFICER: VOTE7:  SOCIAL DEVELOPMENT (MR RICHARDSON)

THE ACCOUNTING OFFICER: VOTE 8 HUMAN SETTLEMENTS (MR M TSHANGANA)

THE ACCOUNTING OFFICER: VOTED:  ENVIRONMENTAL AFFAIRS AND DEVELOPMENT PLANNING {MR P VAN ZYL}
THE ACCOUNTING OFFICER: VOTE 10:  TRANSPORT AND PUBLIC WORKS (MR FOURIE)

THE ACCOUNTING OFFICER: VOTE 11: AGRICULTURE {#S J ISAACS)

THE ACCOUNTING OFFICER: VOTE 120 ECONGMIC DEVELOPMENT AND TOURISM {MR § FOURIE)
THE ACCOUNTNG OFFICER: VOTE 131 CULTURAL AFFAIRS AND SFORT {MR B WALTERS}

THE ACCOUNTING OFFICER: VOTE 14 LOCAL GOVERNMENT (DR H FAST]

THE CHIEF FINANCIAL OFFICER: VOTE 1:  PREMIER (MR D BASSON])

THE CHIEF FINANCIAL OFFICER: VOTE 2:  PROVINCIAL PARLIAMENT [MS N PETERSEN)

THE CHIEF FINANCIAL OFFICER: VOTE 31 PROVINCIAL TREASURY (MR A GILDENHUYS)

THE CHIEF FINANCIAL OFFICER: VOTE 41 COMMUNITY SAFETY {MR M FRIZLAR)

THE CHIEF FINANCTAL OFFICER: VOTE S:  EDUCATION (MR L ELY}

THE CHIEF FINANCIAL OFFICER: VOTE &1 HEALTH (MR A VAN NIEKERK)

THE CHIEF FINANCIAL OFFICER: VOTE7:  SOCIAL DEVELOPMENT (MR JO SMITH]

THE CHIEF FINANCIAL OFFICER: VOTE 8 HUMAN SETILEMENTS (MR F DE WET)

THE CHIEF FINANCIAL OFFICER: VOTE9:  ENVIRONMENTAL AFFAIRS AND DEVELOPMENT PLANNING (MR AA GAFFOOR]
THE CHIEF FINANCIAL OFFICER: VOTE 10: TRANSPORT AND PUBLIC WORKS {MR CR ISMAY)

THE CHIEF BINANCIAL OFFICER: VOTE 11! AGRICULTURE (MR F HUYSAMER)

THE CHIEF FINANCIAL OFFICER: VOTE 120 ECONOMIC DEVELOPMENT AND TOURISM {MS M ABRAHAMS]
THE CHIEF FINANCIAL OFFICER: VOTE 131 CULTURAL AFFAIRS AND SPORT {MS BG RUTGERS)

THE CHIEF FINANCIAL OFFICER: VOTE 14 LOCAL GOVERNMENT [MS B SEWLALL-SINGH])

THE CHIEF EXECUTIVE OFFICER: WESTERN CAPE GAMBLING AND RACING BOARD [MR R BENNIT) (ACTING)

THE CHIEF EXECUTIVE OFFICER: WESTERN CAPE NATURE CONSERVATION BOARD {MS M MOROKA)

THE CHIEF EXECUTIVE OFFICER: WESTERN CAPE INVESTMENTS AND TRADE PROMOTION AGENCY (MR N FLAATTEN)
THE CHIEF EXECUTIVE OFFICER: CAPE TOWN ROUTES UNLIMITED {DMO} (MR T GILFELLAN)

THE CHIEF EXECUTIVE OFFICER: WESTERN CAPE CULTURAL COMMISSION {MS J MOLELEKH

THE CHIEF EXECUTIVE OFFICER: WESTERN CAPE LANGUAGE COMMISSION (M3 J MOLELEKY)

THE CHIEF EXECUTIVE OFFICER: WESTERN CAPE HERITAGE COMMISSION {M3 S MOLELEKY

THE CHIEF EXECUTIVE OFFICER: CASIDRA {MS T MLONYENI] (ACTING)

THE CHIEF EXECUTIVE OFFICER: WESTERN CAPE LGQUOR BOARD [MR 3 FOURIE)

- - .,

st Cope Town, 8001 Frivate Bag X9165, Cape Towrn, §
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THE CHIEF FINANCIAL OFFICER:
THE CHIEF FINANCIAL OFFICER:
THE CHIEF FINANCIAL OFFICER:
THE CHIEF FiNANCIAL OFFICER:
THE CHIEF FINANCIAL OFRICER:
THE CHIEF FINANCIAL OFFICER:
THE CHIEF FINANCIAL OFFICER:
THE CHIEF EINANCIAL OFFICER:
THE CHIEF FINANCIAL OFFICER;

WESTERN CAPE GAMBLING AND RACING BOARD (MR P ABRAHAMS)

WESTERMN CAPE NATURE CONSERVATION BOARD {MR A PRESTSON])

WESTERN CAPE INVESTMENTS AND TRADE PROMOTION AGENCY (MR | BLACKIE)
CAPE TOWN ROUTES UNLIMITED {DMOC) (MR H BONESCHANS)

WESTERN CAPE CULTURAL COMMISSION {MS B RUTGERS)

WESTERN CAPE LANGUAGE COMMISSION {MS B RUTGERS]

WESTERN CAPE HERITAGE COMMISSION [MS B RUTGERS)

CASIDRA (MR F VAN ZYL)

WESTERMN CAPE LIQUOR BOARD (MS M ABRAHAMS)

THE HEAD OFFCIAL: PROVINCIAL TREASURY [DR JC STEGMANN]

THE HEAD:
THE HEAD:
THE HEAD:
THE HEAD:
THE HEAD:
THE HEAD:
THE HEAD:

THE CHIEF FINANCIAL OFFICER
THE SENIOR MANAGER:
THE SENIOR MANAGER:
THE SENIOR MANAGER:
THE SENIOR MANAGER:
THE SENIOR MANAGER:
THE SENIOR MANAGER:
THE SERMNIOR MANAGER:
THE SEMNIOR MANAGER:
THE SENIOR MANAGER:
THE SENIOR MANAGER:
THE SENIOR MANMAGER:
THE SENIOR MANAGER:
THE SENIOR MANAGER:

BRANCH FISCAL AND ECONOMIC SERVICES (MR H MALILA)
BRANCH GOVERNANGCE AND ASSET MANAGEMENT (VACANT)
PUBLIC POLICY SERVICES (MR A PHILLIPS)

PUBLIC FINANCE (MR H MALILA] [PRC TEM)

LOCAL GOVERNMENT FINANCE [MR TC ARENDSE)

FINANCIAL GOVERNANCE [MR A HARDIEN)

ASSET MANAGEMENT (MR | SMITH)

[MR A GILDENHUYS)

ACCOUNTING SERVICES: PROVINCIAL GOVERNMENT (MR A REDDY)
ACCOUNTING SERVICES: LOCAL GOVERNMENT {MS £ NGXONONO)]
CORPORATE GOVERMANCE (MR 8 VINK)

BUDGET MANAGEMENT: PROVINCIAL GOVERNMENT [M$ M SHERATQN-KORSTEN)
BUDGET MANAGEMENT: LOC AL GOVERNMENT (MR ML BOGYSEN]
PROVINCIAL GOVERNMENT FRNANCE (MS A PICK]

LOCAL GOVERNMENT FINANCE (GROUP ONE) (MR F SABBAT)

LOCAL GOVERNMENT FINANCE [GROUP TWO) (MR M SIGABH

PUBLIC FINANCE POLICY RESEARCH AND MODELLING [MS C HORTON}
IMMOVEABLE ASSET MANAGEMENT MR NB LANGENHOVEN)
MOVEABLE ASSET MANAGEMENT (MS N EBRAHIM)

SUPPORTING AND INTERLINKED FINANCIAL SYSTEMS (MR A EASTIAANSE)
STRATEGIC AND OPERATIONAL MANAGEMENT SUPPORT (MS A SMIT]

THE HEAD: OFFICE OF THE FINANCE MINISTRY {MS T EVANS]

THE PROVINCIAL AUDITOR
MASTER RECORDS OFFICIALL AINANCIAL MANAGEMENT

1) STATUS OF NATIONAL TREASURY INSTRUCTION NOTE 32 OF 2011; AND

2) ISSUANCE OF NATIONAL TREASURY CIRCULAR: POSTPONING IMPLEMENTATION
OF SUBPARAGRAPH 3.9.4 OF INSTRUCTION NOTE 32: ENHANCING COMPLIANCE

MONITORING AND IMPROVING TRANSPARENCY AND ACCOUNTABILITY

IN

SUPPLY CHAIN MANAGEMENT (SCM), DATED 31 MAY 2011

1.  PURPOSE

1.

of;

The purpose of this communique is to inform departments on the requirements

a) The current status in the Provincial context of the implementation of Nationai

Treasury's Instruction Note 32 of 2011, and

b) To disseminate the attached National Treasury Circular

lincluded as

“Annexure A").
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2.2

2.3

2.4

2.5

BACKGROUND

Since the issuing of Instruction Note 32 on 31 May 2011 and rendering of
provincial comments at various stages, Nafional Treasury Circular dated 28
September 2011 was issued, postponing paragraph 3.3, 3.4 and 3.5 of the
Insfruction Note. Subsequent to this, Nationai Treasury Circular dated 24 Aprii
2012 (aftached Circular) was issued, postponing the implementation of sub-

paragraph 3.9.4.

The Provincial Treasury submitted comments in writing and met with the
National Treasury regarding our concerns in respect of the Instruction Note and
afforded National Treasury an opporiunity fo interrogate the concerns o which

it issued a revised Instruction Note for comment.

Whilst we have tabled our concerns/ comments to the revised Insfruction Note
the National Treasury has to date not issued the final Instruction Note 33 { the
revised version of Instruction Note 32, nor responded to our concerns/

comments.

Therefore the sections under dispute have nof been taken up in the revised

Provincial Treasury Insfructions (PTIs) issued 28 March 2012.

Taking cognisance of the above, the following requirements cf Instruction Note
32 are reflected in the Table hereunder depicting the extent to which the
requirements of NT Instruction Note 32 has been taken up in the PTls, and what
the current Provincial requirements are as well gs those which have been
postponed by National Treasury and those that have not been implemented

by the Province including the reasons for non-implementation.
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RELEVANT PARAGRAPH OF
INSTRUCTION NOTE 32

REFERENCE TO ISSUE TAKEN UP IN PTis iISSUED 28 MARCH
2012

PROVINCIAL TREASURY COMMENTS
TO NATIONAL TREASURY / REASONS
WHY RELEVANT SECTIONS NOT
TAKEN UP IN PTis

3.1 Submission of procurement
plans in respect of advertised

competitive bids

PTIs Chapter 16A Part 4: Paragraph 4.3.5

“The accounting officer of a department must submit

a procurement schedule containing all planned
procurement for the financial year in respect of goods
or services which exceed R500 000 (all applicable
taxes included) to the Provincial Treasury by 30 April of
each year in the prescribed format for monitoring

purposes

3.2 Publication of names of bidders
in respect of advertised
competitive bidding above the
threshold value of R500 000.00

Not taken up in PTls

See: PT Circular 14/2012 paragraph 6.3 (e) and {f)

PT circular 26/2011 and PT circular 14 of 2010

(Reporting requirements)

Letter to NT dated 03/09/2011 by

the Provincial Treasury.

The requirement is highlighted as o
risk as it would create expeciations
by bidders as this would involve
publication of points claimed
before verification. One needs to

balance risk against fransparency.
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New PIl requirements:

PTls Chapter 16A Part 11: Paragraph 11.1.2 (¢) {vi)

" Accounting Officers or authcerities must within two

working days:

aa) Noftify the Provincial Treasury of all bids advertised
via the open bidding process as and when they
advertised in Government Tender Bulletin (GTB) or

the local newspaper;”

This informafion is sent to the PT website collator for

publication on the PT website

NB: It is already a practice in the
Construction industry fo read out

this information when the bid box is

opened.
There is «adlso the assumption
created that all bidders are
responsive.

# wil also be an administrative
nightmare for bigger departments
as informafion would have to be

uploaded daily on the website.

3.3

Verifying the names and identity
numbers of
directors/trustees/shareholders of
companies/enterprises/closed
corporations and trusts against

relevant trust structure

POSTPONED BY NATIONAL TREASURY

See: PT Circular 14/2012 paragraph 6.3 {(b) (i-iii)

3.4

Information on bids in excess of

R10 milion {including applicable

POSTPONED BY NATIONAL TREASURY
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taxes)

See: PT Circular 14/2012 paragraph 6.3 (b) (i-iii)

3.5  Auditing of bidding process for POSTPONED BY NATIONAL TREASURY
bids in excess of R10 million
See: PT Circular 14/2012 paragraph 6.3 {(b) {i-iii)
3.6 Legadl vetting of formal | PTls Chapter 16A Part 7; Paragraph 7.1{a)
contracts/SLA
"The accounting officer or accounting authority must
ensure that all contracts entered into by the institution
are legally sound”
3.7 Pubiication of awards New PTl requirements:

PTls Chapter 16A Part 11: Paragraph 11.1.2 (¢} (vi)
“bb) for awards, forward a copy of the accepiance
letter sent 1o the successful bidder to the Provincial

Treqsury.”

This information s sent fo the PT website collator for

publication on the PT website

Also requirement of NTR 16A46.3 (d)
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3.8 Placing of orders for payments in

another financial year

See: PTis issued November 2009; Chapter 8: Paragraph
8.3: Date of Payment is date of Charge

Paragraphs 8.3.1 - 8.3.4

3.9  Management of expansion or
variations of orders against the

original contract

NT Supply Chain Circular dated

24/04/2012 : Postponing implementation of
subparagraph 3.9.4 in Insfruction Noie dated 31 May
2011, related to enhancing Compliance monitoring
and Improving Transparency and Accountability in

Supply Chain Management.

Paragraphs 3.3 -3.5

New Requirement:

Prior approval by PT no longer required. PT to be
notified and fo fake appropriafe steps where deemed

necessary.

3.1C Payment within 30 days

See: PTls issued November 2009; Chapter 8: Paragraph
8.2.3:
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2.6

3.

3.1

3.2

3.3

3.4

3.5

It should be noted that the National Treasury has in the interim amended the

requirement of sub-paragraph 3.9.4, unpacked further in paragraph 3 below.

POSTPONEMENT OF THE IMPLEMENTATION OF SUB-PARAGRAPH 3.9.4

Following consultations with departments and Provincial Treasuries by the
National Treasury, it was found that the implementation of sub-paragroph 3.9.4
was problematic. The National Treasury has therefore taken a decision fo
posipone the implementation of the abovementioned paragraph pending the

issuance of arevised instruction note.

Sub-paragraph 3.9.4 reads as follows:

"Any deviation in excess of these threshelds (20% or R20 million in respect of
constfruction related goods, works and/ services and 15% or R15 million in
respect of ali other goods and/ services, whichever is the lower amount] will
only be allowed subject to the prior wriften approval of the relevant freasury.
Whilst provision is made for deviafions, it is imperative fo note that requests for
such deviafions may only be submitted fo the relevant freasury where good

reagsons exist.”

The requirement has however in the interim been amended, where institutions
are required to forward motivations for all expansions/ extensions in excess of
these thresholds {menfioned in 3.2 above] o the Provincial Treasury and to the
Auditor-General within 10 {ten] working days after the Accounting Officer or

Accounting Authority has granted approval for the deviation.

The Provincial Treasury will scrutinise such reports and take appropricte action

where deemed necessary.

Reporis sent to the Provincial Treasury will assess the case against current policy
and prescripts and insfitutions should note that the Provincial Treasury wiil only

provide a written response if any findings of non-compliance are noted.
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3.6 Cases submitted fo the Provincial Treasury must address the following key
criteria and Departments are requested o submit such cases in the attached

format (Annexure B).

4, REQUEST
4.1  Accounting officers / accounting authorities are requested to:
(a] NMNofe and adhere 1o the requirements of this Circular; and
(b)  Ensure that the content of the Circular is brought to the attention of all

relevant officials within their institufion and schedule 3A and 3C public

entities reporting to their executive cuthorities.

NADIA EBRAHIM

DIRECTOR: PROVINCIAL AND LOCAL GOVERNMENT SCM
DATE: 2/ /0 6 [20/2
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nationa: treasury

Degarimeant;
National Tressury
REFUBLIZ OF SOUTH AFRIGA

Eng: Jeyre! Scobramanian Tel: 012 315 5336 Fax:012.315 5343 EmailJeyrel Soobramanian@ireasury Gov.za

TCALL: ACCOUNTING OFFICERS OF DEPARTMENTS AND

CONSTITUTIONAL INSTITUTIONS

ACCOUNTING AUTHORITIES OF SCHEDULE 34 AND 3C
PUBLIC ENTITIES

HEAD OFFICIALS OF PROVINCIAL TREASURIES

SUPPLY CHAIN MANAGEMENT CIRCULAR

POSTPONING  IMPLEMENTATION OF SUB-PARAGRAPH 394 N
CINSTRUCTION NOTE NUMBER 32 DATED 31 MAY 2011, RELATED TO
ERNHANCING COMPLIANCE MONITORING AND IMPROVING THRANSPARENCY
AND ACCOUNTABILITY IN SUPPLY CHAIN MANAGEMENT (SCW)

1.2

22

2.3

PURPOSE

This Circular serves to inform accounting officers and accounting authorities that sub-
paragraph 3:8.4 in Instruction Noie Number 32 dated 31 May 2011 has besen
postpened f&f imilementation,

This postponement shall be for the period up until a revised Instruction Note is
issued.

BACKGROUND

On 31 May 2011, the National Treaswry issued instruction Note No. 32 to, amongst
others, improve accountability and provide supply chain management directives to
accounting officers of depariments and constitutional instititions and to accounting
authorities of public entities listed in Schedules 3A and 3C o the Plblic Finange
Management Act (PFMA), 1889 {Act No. 1 of 1990}

On 28 September 2011, the National Treasury issued a Circular postponing
impiementation of paragraphs 3.3, 3.4 and 3.5 as contained in Instruction Note 32
dated 31 May 2011 pending the issuance of a revised Instruction Note.

After consultation with deparfments and provincial treasuries,; it has since come o
light that sub-paragraph 3.8.4, as coniained in instruction Note 32 dated 31 May
2011, is also problematic for implementation,



Postponing Implementation of sub-paragraph 3.9.4 in Instruction Note No. 32 dated 31 May

2011, refated to enhancing complance moniforing and improving transparency and
accountability in Supply Chain Management (8CM)

3.2

3.3

34

3.5

5.2

POSTPONEMENT OF IMPLEMENTATION

Taking cognisance of paragraph 2.3 above, sub-paragraph 3.9.4, as contained in
Instruction Note No. 32 dated 31 May 2011 is also postponed for implementation
pending the issuance of a revised instruction Note.

The sub-paragraph in question reads as follows:
Sub-paragraph 3.8.4

Any deviation in excess of these thresholds will only be aflowed subject to the prior
written appraval of the relevant treasury. Whilst provision is made for deviations, it is
imperative to note that requests for such deviations may only be submitted fo the
refevant ireasury where good reasons oxist.

Institutions are, however, required to forward motivations for all expansions in excess
of the thresholds to the relevant treasuries and to the Auditor-General within 10 (ten)
working days after the Accounting Officer or Accounting Authority has granted
approval for the deviation.

Such motivations must include, ameng others, the contract number, the description
of the contract, the name of the contractor, the original contract amount, the value
and percentage of the deviation and'the reasons for the deviation.

The relevant treasuries will scrutinize such reports and take appropriate action, if
deemed necessary, This may include the investigalion of any system cof financial
ranagement and internal control in terms of sections 6(2)(e} and 18(2)H of the
PFMA and the institution of financial misconduct proceedings in terms of Chapter10
of the PFMA and Chapters 4 and 33 of the Treasury Regulations.

STATUS OF INSTRUCTION NOTE NUMBER 32 DATED 31 MAY 20114

With the exception of paragraphs 3.3, 3.4, 3.5 and sub-paragraph 3.8.4 all other
provisions in Instruction Note No. 32 dated 31 May 2011 are still effective until a
revised Instruction Note is issUied. '

APPLICABILITY

This Circular applies to alf depariments and constitutional institutions and to public
entities isted in Schedule 3A and 3C to the PFMA.

CISSEMINATION OF INFORMATION CONTAINED IN THIS CIRCULAR

Head Officials of Provincial Treasuries are requested to please bring the contents of
this Circular to the atlention of all accounting officers of their respective provinciat
departments.

Accounting officers of national and provincial departments are requested to piease
bring the contenis of thie Circular to the attention of accounting authorities of all
Schedules 3A and 3C public entities reporting to their respective executive authorities,



Fostponing implementation of sub-paragraph 3.9:4 in Instruction Note No. 32 dated 34 May
2011, related fo enhancing compliance monitoring and improving transparency and
accountability in Supply Chain Management {SCM)

7. NOTIFICATION TO THE AUDITOR-GENERAL

A copy of this- Cireular will be forwarded to the Auditor-General for notification,

ACCOUNTANT-GENERAL

DATE: 25 {g:;} L § WA

Jan2312(k)



Annexure B

Submission for exiension/ expansion of a contract

Type of process

Exiension of contract

Yes [ No

Expansion of confract

Yes /No

Does the Department’s
Accounting Officer's Systemn
make provision for expansions/
extensions? Please make
reference 1o the relevant
sections of the Department’s
AQS that details the process
applicable

Yes / No

Contract number/ reference
numkbker

Name of contractor

Description of existing contract

How was the existing / principle
contract procured? {tick
appropriate box)

Quoiaiion

Competitive bidding

Limited Bidding

Emergency Procurement

COriginal contract value

Original contract period




Deliverables of the project

i0.

Value of extension/ expansion
and percentage of deviation

11.

Period of extension

12.

Motdivation for

expansion/extension of contract

13

Was the current contract
previously extended/
expanded?

D)

If yes, provide reason/s and
nature of previous extension/
expansion

c)

Value and period of previous
extension/ expansion

Description of expansion/
extension {aftach terms of
reference and proposal of
service provider)

How was the proposal
evaluated and accepied?
{process followed)

How and when were the
addirional requirements
identified?




Why could the additional
requirement not be
conceptualised af the initiation
of the confract?

Why was a new procurement
process not initicted? Provide
reasons/ motivation

16.

Has the service provider agreed
to render the expansion/
extension af the same terms and
conditions / are there additional
[ amended terms and
condifions?

Has the Department considered
the reasonableness of the
extension /expansion proposal
and is the proposal considered
reasonable?

If no to the laiter (abaove), why is
the Department continuing with
the processe

s budget adequately provided
for the duration of the contract
periode




19.

How will the Department deal
with addifional expansions/
extensions?

20.

Were all relevant stakeholders
involved in the process2 (Cost
centre manager/ project
manager/ service provider/
SCMunit etc))

21.

Has the case served before the
departmentat bid adjudication
committee? (attach proof of

Was the extension/ expansion
approved by the relevant
delegate? (Indicate relevant
delegation and attach proof of
approval, if already not
provided for in the submission to
the DBAC)

Note:

< Submissions should be drafted in a meticulous manner, should not be prone to interpretation and should provide detail of the

expansion/ extension (attach copy of all submissions, if already not provided for above).

“*  Minutes of meetings should be clear, concise and should reflect alt discussion or decisions that ook place at the meetings

(attach copy of all bid committee minutes and minutes of meetings with the contractor, if applicable).




	PT Circular No. 6 of 2019 - NT Circular 3 of 2016 2017 preventing and combating abuse in the Supply Chain Management System
	Annexure A National Treasury SCM Instruction No 3 of 2016-2017- Preventi...
	Annexure B PT Circular 23 of 2016 - NT Instruction 3 of 2016 - Preventin...
	Annexure C NT - WCG comments on NT Instruction Note 3 of 2016-17#
	Annexure D Legal Opinion - NT SCM Practice Note 3 of 2016-17 - preventin...
	Annexure E
	1  PT Circular 31 of 2012
	2  Annexure A
	3  Annexure B




