SUBMISSION IN OPPOSITION TO APPEAL

OUDE MOLEN HERITAGE IMPACT ASSESSMENT
Case No: 210226155B0330E

This submission addresses specific arguments advanced in the appeal, each of which reflects
a material misdirection in law or fact. These arguments are identified below and responded
to in turn. They reinforce, rather than disturb, the finding of the Impact Assessment
Committee that the Heritage Impact Assessment (HIA) is non-compliant with section 38(3) of
the National Heritage Resources Act (NHRA).

1. The Intergenerational Transmission Argument

1.1 The Appellant’s Position

The Appellant’'s HIA asserts that the Oude Molen community is “recent” and lacks
“intergenerational transmission”. This assertion is used to support the conclusion that the
existing community’s practices do not constitute living heritage.

1.2 This Is a Fundamental Factual Error

The assertion is directly contradicted by evidence placed before the Committee. That
evidence includes the following:

e A teacher from Gaia Waldorf School, speaking at the IAComm meeting (recorded at
timestamp 50:18), confirmed that the school “now includes second generation
learners” and that “we have a teacher who is the grown child of a former teacher”.
The speaker described this as reflecting “a degree of intergenerational continuity
that is typically associated with living heritage.”

e Another example, discoverable from simple interviews, is that of people learning
and working with the horses. Kendre Allies began visiting the stables as a child,
learning and then eventually taking over from his mentor Howard Krut. He has in
turn mentored Mikhail Johnson (among several other young men and women), who
has been attending the stables since the age of eight and is now working there an
adult. This constitutes a verifiable, three-generation chain of skills transmission:
mentor to practitioner, practitioner to learner.

Further examples of intergenerational transmission, including in relation to the Robin Trust,
community food gardens, and other ongoing practices, are likely to be present in the public
submissions. However these have been summarised and effectively dismissed without
substantive assessment.



1.3 Legal Consequence

The NHRA does not limit living heritage to long-established practices. Section 2(xxi) of the
Act encompasses cultural expressions including popular memory and tradition, both of which
are inherently organic and emergent.

More critically, the documented examples above demonstrate that intergenerational
transmission does exist at this site. The HIA’s conclusion to the contrary is not a matter of
professional judgement, it is a factual error.

Had the Appellant conducted proper consultations as required by section 38(3)(e), this
evidence would have been discovered. lts failure to do so, combined with the dismissal of
tenants as mere “leaseholders”, reflects precisely the kind of inadequate community
engagement that section 38(3)(e) is designed to prevent. The conclusion that no
intergenerational heritage exists cannot withstand scrutiny and does not satisfy the
requirements of a rationally defensible, reviewable assessment under PAJA.

2. The Institutional Memory Contradiction

2.1 The Appellant’s Position

The Appellant's HIA describes the Oude Molen site as “bucolic-institutional” and
acknowledges through its own specialist (Ron Martin) that the site is a “place of healing”. The
Appellant identifies healing as one of the site’s core heritage themes (paragraph 30.4).

2.2 The Internal Contradiction

The Appellant simultaneously argues that the current tenants, who operate equestrian
therapy for disabled children, elder care, dementia care, step-down care, mental health
support, and nursing and carer training, are engaged in activities that do not constitute
heritage.

This is a logical contradiction that the Appellant has not resolved. The site’s own specialist
identifies healing as a core heritage theme. The existing tenants are the contemporary
expression of that theme, practising healing in forms that links directly to the site’s historical
function as Valkenberg, an institutional place of care. This is the site’s heritage identity in its
living form.

The proposal to displace the very people currently practising healing on a site whose heritage
identity is defined by healing is not a heritage-compliant outcome. It is, on the Appellant’s
own evidence, a heritage impact that has not been assessed.

There is also a dimension of post-apartheid social healing that the HIA has wholly failed to
consider. The site functions as a space where people from diverse socioeconomic, racial, and
cultural backgrounds share land and practice, in ways that are rare in Cape Town’s urban



context. This form of living social significance falls squarely within the broad statutory
conception of cultural significance under section 2(vi) of the NHRA, which includes social
value.

3. The “Equivalent Uses” Argument

3.1 The Appellant’s Position

In paragraph 21.4.1 of the appeal, the Appellant argues that the proposed development
provides “opportunities for equivalent uses”, including urban farming in a different spatial
form.

3.2 This Is an Admission, Not a Defence

The Appellant’s argument that equivalent uses can be provided elsewhere is an admission
that the activities themselves are valuable. It is not a heritage law defence.

Heritage significance is typically place-specific. The NHRA recognises that cultural
significance arises from the relationship between people, practices, and place. It is not
portable. Activities that have accumulated social meaning and community association over
three decades at a particular site cannot simply be transplanted into a high-density, formally
ordered urban layout and treated as equivalent.

The Appellant provides no evidence that the “spirit of place”, the social fabric, or the
embedded cultural practices would survive relocation into a fundamentally different spatial
and environmental context. In the absence of such evidence, the equivalence claim is
unsubstantiated.

The burden under section 38(3) is to assess the impact on existing heritage resources at the
site. The possibility of future alternatives elsewhere does not discharge that obligation.

4. The Admitted Negative Consequences for Tenants

4.1 The Appellant’s Position

In paragraph 21.4, the Appellant admits that there will “inevitably be negative consequences
for some of the tenants” while simultaneously arguing that it cannot address “individual end
users.”



4.2 This Admission Undermines the HIA

The tenants are not merely individual end users. They are the “community of practice” that
section 38(3)(e) requires the Appellant to consult meaningfully. By admitting that negative
consequences are inevitable, the Appellant concedes that the proposed development will
have material impacts on the people and practices that constitute the site’s living heritage.

The HIA does not include a dedicated assessment of those consequences. Admitting harm
while declining to assess it is precisely the kind of evaluative gap that section 38(3) is designed
to prevent. A compliant HIA must not only identify living heritage resources, but assess the
impact of development on those resources. That has not occurred.

Under PAJA, the failure to consider a relevant consideration - in this case, the documented
negative consequences for the heritage community - renders the assessment irrational and
legally vulnerable under section 6(2)(e)(iii).

5. The “Vacuum of Policy” and the Precautionary Principle
5.1 The Appellant’s Position

In paragraph 22, the Appellant invokes a “vacuum of a detailed guiding policy framework”
for living heritage to suggest that assessment in this area is inherently uncertain and therefore
cannot be held to a definitive standard.

5.2 The Precautionary Principle Applies

If there is indeed a vacuum of detailed policy for living heritage, this does not license the
Appellant to proceed. It supports the opposite conclusion.

Where the rules for protecting a resource are still being defined, and where the proposed
development would result in irreversible loss, the precautionary principle applies. The
Appellant should not be permitted to proceed with a high-density, mixed-use development
that permanently destroys a resource before the state has developed adequate tools to
measure or protect it.

Approving this development now, in conditions of acknowledged policy uncertainty,
forecloses the possibility of protection later. The irreversibility of the harm is precisely why
section 38 requires assessment before approval, and why the precautionary principle
reinforces that requirement. Uncertainty is a reason for caution, not for permission.



6. The Prematurity of the High-Level Framework Approval

6.1 The Appellant’s Position

In paragraph 74 of the appeal, the Appellant requests approval of a “high-level Development
Framework”, with a promise to resolve heritage details “at subsequent design levels.”

6.2 Approval Now Forecloses Assessment Later

Once a spatial framework establishing density and bulk is approved in principle, it creates
development rights. Those rights constrain all subsequent processes to implementation, not
evaluation.

Section 38 of the NHRA requires that heritage impacts be identified, assessed, and
understood before approval is granted, not after. The Appellant’s approach, seeking a blank
cheque on density before heritage impacts are understood, directly inverts the statutory
sequence.

The appeal’s request for “high-level” approval should accordingly be refused.

7. The “Sifting Process” Argument and the Community’s Role as
Heritage Custodians

7.1 The Appellant’s Own Account

In paragraph 27.6, the Appellant describes a 20-year “natural sifting process” that produced
a community committed to “sustainability, environmental and heritage custodianship”.

7.2 The Internal Contradiction

The Appellant’s own account of the site’s history confirms that the existing community
stepped in when the state abandoned the site, protecting it from vandalism and asset
stripping. On the Appellant’s own evidence, this community has functioned as the de facto
heritage wardens of the site for more than two decades.

To invoke this history as background context while simultaneously seeking to displace the
community is internally contradictory. You cannot describe a community as the custodians of
a heritage site and then argue that removing them is consistent with heritage protection.
The “sifting process” the Appellant describes is, on its own account, a process that produced
exactly the kind of community of sustained practice, environmental stewardship, and place-
based commitment that section 2(xxi) of the NHRA recognises as living heritage. The
argument undermines the Appellant’s own case.



8. The Three-Year Lease Argument: Property Law Versus Heritage Law

8.1 The Appellant’s Position

In paragraph 27.10, the Appellant emphasises that all occupants hold three-year leases with
termination conditions, arguing that this limits their claim to the site.

8.2 This Is a Category Error

The legal status of a tenancy is irrelevant to the determination of living heritage significance
under the NHRA. The Act does not limit heritage protection to freehold owners or permanent
occupants. Heritage significance arises from cultural practice, community association, and
social meaning, not from the terms of a lease.

If a ritual, a skill, a community practice, or a place-based relationship is significant under
section 2(xxi) of the Act, that significance is not diminished by the fact that the practitioner
holds a short-term lease. The heritage value is in the practice and its relationship to place,
not in the legal instrument under which the practitioner occupies the land.

Using a property law argument to resolve a heritage law question is a fundamental category
error. It reflects the absence of a coherent evaluative framework for living heritage in the HIA.
The classification of tenants as “leaseholders” rather than as members of a community of
practice is not a heritage assessment but a legal characterisation that displaces the required
statutory inquiry.

9 . Further Matters Arising from the Public Record

The following matters arise directly from documents in the public record, including the
approved IACom Minutes of 18 March 2026, the HWC Record of Decision dated 8 April 2026,
SAHRA's letter dated 26 January 2026, and the Appellant’s own Appeal Statement. They are
submitted in further support of the Committee’s finding that the HIA is non-compliant with
section 38(3) of the NHRA.

9.1 The Appellant’s Own Site Visit Report Describes Living Heritage

The Appellant cannot simultaneously present a site visit report that describes a living cultural
landscape and advance an appeal arguing that no such landscape exists. The internal
contradiction is not merely a matter of emphasis, it is a material inconsistency in the
evidentiary record that the Appeals Committee is entitled to weigh.



9.2 Robin Trust: 35 Years of Documented Place-Based Practice

The approved IACom Minutes of 18 March 2026 record that Robin Trust, which provides
dementia care and carer training, has been operating on the property for 35 years. This is
documentary evidence, placed before the Committee, of uninterrupted place-based practice
spanning more than three decades.

The IACom’s own detailed Further Requirements methodology (June 2025) explicitly
required assessment of “continuity and transmission” including “documentation of duration
and continuity of key practices on the site (years present, generational links...)". Robin Trust
satisfies that criterion directly. Thirty-five years of continuous elder and dementia care
practice on a site whose heritage identity is defined by healing and care is precisely the kind
of evidence that a methodology-based living heritage assessment would identify, evaluate,
and either include or exclude with stated reasons.

The HIA does not demonstrate that this evidence was engaged with at all.
9.3 309 Pages of Oral Interview Evidence: Received and Not Assessed

The IACom Minutes record that Mr Taurig Jenkins submitted a 309-page document including
oral interviews with community members. The heritage practitioner confirmed that the
document had been received and included in the comments record.

Oral testimony from community members and practitioners is precisely the category of
evidence required for a living heritage assessment under the NHRA and UNESCO
frameworks. Receiving 309 pages of such evidence and failing to demonstrate systematic
engagement with its content is not compliance with section 38(3)(e). It is the procedural form
of consultation without its substance.

The IACom’s Further Requirements were explicit that a living heritage assessment must
“gather evidence of community recognition (interviews and statements from practitioners
and neighbours) that these practices form part of ‘what Oude Molen is’.” That evidence was
submitted. The HIA does not disclose how it was assessed, what weight it was given, or why,
if it was considered immaterial, that conclusion was reached. This is a specific and

documented evidentiary gap.

9.4 The IACom Provided a Six-Point Assessment Methodology Which Was Not
Followed

In its Further Requirements of June 2025, the IACom set out a detailed six-point methodology
for a living heritage assessment. This included: adopting NHRA and UNESCO definitions;
treating the site as a potential cultural landscape; mapping communities of practice and their
dependence on the site’s spatial character; documenting continuity and modes of
transmission; evaluating significance against stated criteria; and providing planning guidance
informed by those findings.



The Appellant’s revised HIA does not demonstrate compliance with this methodology. No
dedicated living heritage study was commissioned. No structured mapping of communities
of practice was undertaken. No documented evaluation of practices against the stated criteria
appears in the HIA. The Appellant’s position - that the existing reports collectively satisfy the
requirement - misunderstands the nature of the obligation. The Committee did not ask for
existing material to be reassembled. It specified a methodology and required it to be applied.
That did not occur.

9.5 The Appellant’s Election to Proceed to Decision: Confirmed on the Record

The approved IACom Minutes confirm explicitly that at the meeting of 18 March 2026, the
Committee communicated further requirements to the Appellant’s professional team. The
heritage consultant advised that she had been instructed by her client to request a Decision
rather than engage with those requirements.

This election is now a matter of formal record. The Appellant was offered the opportunity to
remedy identified deficiencies. It declined. The consequences of that election, a refusal on
the merits, are precisely what section 38 contemplates. The appeal process is not a
mechanism for revisiting a decision the Appellant chose to force before the evidentiary
deficiencies had been remedied.

9.6 Goringhaiqua Cultural Council: 30 Years of Ceremonial Practice

The IACom Minutes record that the Goringhaiqua Cultural Council has been involved in
cultural practices and ceremonies on the Oude Molen site for 30 years. This community
expressed support for development but required proper memorialization.

This is a documented community of practice with three decades of continuous, place-based
ceremonial and cultural engagement. It is separate from and additional to the Goringhaicona
Khoena Royal Kingdom, which submitted a separate and opposed position. The HIA’'s
selective acknowledgment of certain First Nations practices while summarily dismissing or
failing to engage with others reflects an arbitrary and inconsistent application of section 2(xxi)
that is not grounded in any articulated evaluative framework.

The existence of two distinct First Nations communities with established, documented
practices on the site, each with different positions regarding the proposed development,
reinforces the need for the transparent, criteria-based methodology that the HIA lacks. Where
competing claims and community positions exist, a reviewable evaluative process is not
optional, it is the only mechanism through which any conclusion can be rationally and lawfully
reached.



10. Conclusion

Each of the arguments addressed above reflects either a factual error, a logical contradiction,
a category error, or a misdirection in law. Together, and reinforced by the matters arising
from the public record set out in section 10, they confirm the fundamental deficiency
identified by the Impact Assessment Committee: the HIA does not disclose a transparent,
criteria-based methodology for identifying and assessing living heritage, and its conclusions
are not rationally grounded or capable of review.

The arguments advanced in the appeal do not remedy this deficiency. They compound it by
invoking property law, policy uncertainty, and administrative convenience as substitutes for
statutory heritage compliance. None of these are legally permissible grounds for displacing
the requirements of section 38(3) of the NHRA.

Therefore:

e The appeal should be dismissed;

e The decision of Heritage Western Cape should be upheld; and

e The Appellant should be required to undertake a comprehensive, methodology-
based assessment of living heritage as laid out by IACom, meaningfully engage
affected communities, and submit a revised HIA that complies in full with section
38(3) of the NHRA.
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