ADDENDUM: LETTER TO FILE - CLARIFICATION OF LEGAL STANDARDS (SECTION 38(3)
NHRA)
Case No: 21022615SB0330E

This letter is submitted for the record to clarify the proper legal interpretation of section 38(3) of
the National Heritage Resources Act (“NHRA”), particularly in relation to adequacy of
assessment, professional judgment, and the requirements of reviewability under the Promotion
of Administrative Justice Act 3 of 2000 (“PAJA”).

It does not amend the substance of the appeal response already submitted but serves to place
certain legal standards beyond ambiguity.

1. Professional Judgment and Legal Sufficiency under Section 38(3)

While heritage assessment necessarily involves professional expertise and evaluative
judgment, section 38(3) of the NHRA imposes a statutory decision-making threshold, not
merely a professional reporting standard.

Accordingly:
o “Reasonable professional opinion” is not in itself the legal standard of compliance;
e Section 38(3) requires a reviewable and rationally defensible evidentiary basis for
conclusions on heritage significance and impact; and
¢ In administrative law terms, the decision-making process must meet the PAJA
requirement of lawfulness, reasonableness, and procedural rationality.

In particular, the exercise of professional discretion must remain judicially and administratively
reviewable, meaning the reasoning process must be sufficiently disclosed to allow scrutiny of
how conclusions were reached.

Absent such disclosure, the assessment risks falling below the standard of lawful
administrative action under PAJA section 6(2)(e)(iii) and 6(2)(f)(ii) (irrationality and failure to
consider relevant considerations).

2. Nature of the HIA as a Synthesis Document

Itis accepted that a Heritage Impact Assessment is a synthesis document incorporating
interpretation, expert judgment, and integration of multiple sources of evidence.

However, section 38(3) elevates the HIA beyond narrative synthesis into a statutory instrument
of administrative decision support.

As such:
e The HIA must disclose the basis on which cultural significance determinations are
made;
¢ Interpretive synthesis does not displace the requirement for a traceable chain of
reasoning linking evidence to conclusion; and
e The assessment must be capable of objective scrutiny for rationality under PAJA, not
merely professional acceptance within a discipline.

A failure to disclose the evaluative basis for conclusions renders the outcome vulnerable to
challenge on the grounds of unreasonableness and lack of evidentiary justification.



3. Materiality, Evidentiary Assessment, and Reviewability
It is accepted that not every submission requires individualised response and that only material
considerations must be addressed.

However, this principle is contingent upon the existence of a defined and articulated evaluative
framework.

In the absence of such a framework:
e The determination of what is “material” or “immaterial” cannot be objectively tested;
e The classification of evidence becomes inherently subjective and non-reviewable; and
e The process fails to meet the standard of procedural rationality required under PAJA
section 6(2)(c) and 6(2)(f)(ii).

Accordingly, materiality must be derived from disclosed criteria; otherwise, the assessment
cannot be said to be rational, consistent, or reviewable.

Closing

These clarifications are provided to ensure that the statutory requirements under section 38(3)
of the NHRA are properly understood as requiring not only professional input, but also a
transparent, rational, and reviewable decision-making process consistent with PAJA standards
of administrative justice.

Where such transparency is absent, the assessment is not merely methodologically weak, but
legally vulnerable on grounds of irrationality and unreviewability.



