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EDUCATIO LABOUI;% NS COUNCIL '
RESOLUTION No. T-OF 1997 {?71” -3aad ’f&dgf"ﬁ/
DISPUTE RESOLUTION PROCEDURES OF COUNCIL
Paciies to Council AGREE to:

l. The Dispute Resolution Procedures as contained at Annexure A

2 The Arbitration Agreement as contained at Annexure B.

3. Annexure A and Annexure B being included a3 an amexure to the Constitution
of the Coundcil. -

4. In the event of any conflict existing between the provisions ol this resolution
and anather, the provisions of this resolution shall prevail

5 The provisions of Resolution No. 3 of 1997 are mutatis mutandis applivable
and this resalution shall come into aperation on the date that i is extended,

6. No amendment to this resolution shall be of any foree or effect unless redoced
to writing and approved by parties to Counci).

Signed on this = day of NOVE MR £ &2 1997 at PRETORIA.
On behalf of the employer parties On behalf of the employee parties

Signature Party S re Party
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On behalf of the employer parties On behalf of the employee parti».agE

Signature Party Sighature Party
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ANNEXURE A

DISPUTE RESOLUTION PROCEDURFES

1. DISPUTES OVER RIGHTS DEALT WITII BY THE COUNCIL

1.1

1.2

The disputes over rights listed in paragraph 1.2 must be dealt with
through conciliation. '

a)

b)

Disputes dealt with in terms of an agreed upan gricvance

procedure must be submitted (0 the Executive Officer as soon as -
possible but in any event not later than 60 days following on the

date when the parties failed to settle the gricvance,

Those disputes that do not emanate from the said grievance
procedure, must be registered with the Fxccutive Officer as son
as possible but in any event not later than 90 days from the date
on which the disputc arpse.

Disputes to be dealt with through conciliation:

a)

b)

c)

d)

g
h}

Freedom of association and general protections as contemplated
in section 9(1) of the Act.

Application of collective agreement as contemplated in scetion
24(2} of the Act.

Application of lapsed collective agroement as contemplated in
section G1{10) of the Act.

Unilateral change to terms and conditions of employment as
contemplated in section 64(4) of the A

1]

Disputes in essential services as contemplated in scction 74(1) of

the Act.
Unfair dismissal as contemplated in section 191(1} of the def,
Severance pay as contemplated in section 196(6) of the 4oy,

Unizir labour practices as contemplated in schedule ¥, jtem 2(1 7
of the Act.

i

The Fxecutive Oficer must appoint a concikiator from an approved panel
of conciliators within 10 days from the date of receipt of the dispute.

The conciliator must commence conciliation within 5 working days
from the date of appointment and attempt to resolve the dispute

within 3 working days from

of commencement.




1.5

1.6

1.7

1.8

At the end of the conciliation period the coneiliator must issuc a
certificate within 2 working days stating whether or not the dispute
has been resolved. Such certificate tmust be served on each party to
the dispute and the Executive Officer.

Where conciliation has failed to resolve the dispute, any paity to the
dispule may as soon as possible but in any event not later than 4 working
days from the date of issue of the certificate referred to in paragraph 1.4,
request the Executive Officer in writing to refor the dispute to arbitration,
except if the dispute is about an act or omission referred to in schedule 7,
1tem 2(1)(a} of the Act, where any pariy to the dispute may refer this
unresolved dispute to the Labour Court for adjudication.

Subject to the provisions of paragraph 9, (he Executive Officer must .
within 10 working days from receipt of a request by any of the parties to
the dispute refer the matter to arbitration and appoint an arbitrator from
an approved panel of arbitrators, The said arhitrator must commence
arbitration within 5 working days of appointment.

The arbitrator must complete the arbitration within 10 working days from
date of commencement and submit & written award to the Fxocutive
OHicer and the parties 1o the dispute within the specified 10 working
days.

INTERPRETATION OF DISPUTES OVER MATTERS OF MUTUAL
INTEREST, COLLECTIVE AGREEMENTS AND THE, NATURE OF

DISFUTES

21, Adisputa:-
a) on whether any particular matter [s & matter of mutual intercst ;
b} as 1o the interpretation of a lapsed or existing agreement :or
c) as to the determination of the nature of the dispute,

2.2

2.3

must be referred by the Executive Officer for arbitration as suon as
possible but in any event not later than 60 days from the date on which
the dispute arase, ar within such longer perind as the partics concernad
may agree to.

A party to a dispute referred to in paragraph 2.1, must register such
dispute in writing with the Executive Officer and the procedures of

——
paragraph 1.7 and 1.8 apply. M

The partics to the dispute may agree (o voluntary conciliation before
the commencement of formal arbitration, in which case the pracedures in
paragraphs 1.3 to 1.5 apply.




3.

4.

Reodidion 8917 cg' 1937

MEDIATION OVER MATTERS OF MUTUAL INTEREST OR
REFUSAL TO BARGAIN

3.1 A dispute aver:-

a) matters of mutual interest as contemplated in section 64( 1) & 134
of the Act; or

b} the refusal of a party to bargain as contemplated in section 64(2)
& 134 of the Act, or :

c) disputes in terms of the procedure for negotiating collective
agreentents,

must be referred by the Executive Officer for mediation.

3.2 On registration of the dispute referred to in paragraph 3.1 the Executive
Officer must, subject to the provisions of paragraph 9, within 10 working
days from the receipt of the request, appoint a mediator from an approved
panel of mediators.

3.3 The mediator must commence mediation within 5 working days from the
date of appointment and attempt to resalve the dispute through
mediation. The mediator must compile a written report on the nature and
scope of the dispute and make a proposal for the settlement of the
dispute within 10 working days from the date of commencement.

3.4 Where the mediator failed to resalve the dispute any party may take such
lawful action as contemplated by the Act, which may include voluntary
arbitration and in which case the  procedures in paragraphs 1.6 to 1.8

apply.
DISPUTES TO BE DEALT WETH BY THE CCMA

4.1 The following disputes must be dealt with by the CCMA in terms of
the provisians of the Act;

a) Disclosure of information us contemplated by section 16(6) of the
Acl,
b} Collective agreement on organisational rights as contemplated

by scetion 21(4) of the Act.

¢ Withdrawal of organisational rights as contemplarcd by section ————
21{11) of the Aci.

vontemplated by scetion 22(1) of the Act.

-

/ f/(af(m.
dj Interpretation or application of organisational rights as E
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e) Non-admission as party to closed-shop as contemplated by section
26(11) of the Act.

f) Interpretation or application of ministerial determination as
contemplated by seclion 45(1) of the Act,

£} Iaterpretation or application of collective bargaining
provisions as contemplated by section 63{1) of the Act.

h) Picketing as contemplated by section 69{X) of the Act,

1) Joint decision-making (workplace furum) as contemyplated by
section B6{4)b} of the Act.

i} Disclosure of information (workplace forum} as contemplated by
scction B%(3) of the Act.

k) Interpretation or application of workplace forum provisions
as contemplated by section 94(1) of the Act.

R CONDONATION OF NON-COMPLIANCE WITH TIME FRAMES

5.1 Any late registration of a dispute may be condoned by council on good
cause shown.

5.2 For the purpose of this paragraph when considering if good cause exist,
the counci! must alse take into account:

a) the time that has elapsed since the occurrence of the events which
gave rise to the dispute;

b) the rights of any party which may be affected by the condonation

)f J of such late repistration;
b~ . . .
Al ¢} when the disputee became aware of,or with the exercise of
) reasonable care should have become aware of, the events that
gave rise to the dispute and would have been in 2 position to
: repister the dispute within the specified lime.

b, EXTENSION OF PERIODS

6.1  Notwithstanding any time periods stipulated above concerning
conciliation, arbitration or mediation, parties may, in consultation with the
Excoutive Officer, agree to longer periods for the settlement of any
disputes.

-m
7, DETERMINATION OF JURISDICTION '

7.1 Disputes which do not fall within the scope of the eouncil, must be dealt
with in terms of the provisions of the relevant legislation and/or any other
provisions,
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7.2 Disputes which are not specifically dealt with in terms of this chapter and
which fall within the scope of the council, the nature and procedure must
be determined by the Executive Officer in terms of the provisions of this
agreement,

REPRESENTATION BY PARTIES AT CONCTLYATION; MEDIATION
AND ARBITRATION PROCEDURES

81 AT CONCILIATION

8.1.1  Any parly to the dispute may be represented by a trade union
official and/or a management official,

8.1.2  Tnrespect of non-parties, s/be or they, may be represented by
a tradc union official or another employee within that department
and/or a management official

8.2. AT MEDIATION
8.2.1 TIn the case of an individual dispute;-

a) any party to the dispute ray be represented by a trade
union official andfor a management oflicial.

t) In respect of non-parties, s/he may be represented by a
trade union official or another employee within that
department and/or a manascmeny official.

5.2.2  Inthe case of a colicctive dispute:-

a) any party to the dispute may, subject to the Act, be
represented by trade union officials and leaal
representative/s.

h) In respect of non-parties, provided it is a recognised
orgatsation within the education scctor, they may, subject
to the Act, be represented by trade union officials or
etected officials of the organisation and legal
representative/s.

8.3 AT ARBITRATHON

m
B31 Inthe case of an individual dispute:-

) any party to the dispute may, subject to the Act, be
represented by a trade union official and/or a management

official and legal represantative/s. g U’#
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b} In respect of non-parties, s/he may, subject to the Act, be
represented by a trade union official or another employee
within that department and/or 2 manasement official and
legal representative/s.

8.3.2 1nthe case of a collective dispute:-

a) any party to the disputc may, subject to the Act, be
represented by trade union officials and legal
representative/s.

b} In respect of non-parties, provided it is a recognised
orgamsation within the education sector, they may, subject
to the Act, be represented by trade union officials or -
elected officials of the organisation and legal
representativels.

9. PANELS OF CONCILIATORS, MEDIATORS AND ARBITRATORS
9.1 The Council may at its Annual General Mecting appoint. -

a) a pancl of conciliators to conciliate disputes declared in terms of
the provisions of this resolution.

b) a panel of mediators to mediate disputes declared in terms of
the provisions of this resolution.

c) & panel of arbitrators to arbitrate disputes declared in terms of
" the provisions of this resahition.

2.2 The term of office of all panelist are 12 months

a3 If far any reason there is a vacancy in a panel, the Counci! may appoint a
new member (o the panel for the remaining part of the year.

9.4 The Council iy remove a member of a panel:-

a) for serivus misconduct;
b} for incapacity; or
GJ by resalution of Council.

9.5 Ifthe Council daes not appoint these panels of conciliators, mediators or —
arbitrators, then it must appaint an accredited agency or agencies to M
perform the Council’s dispute resolution functions.

-

6  Appointment of ¢conciliator, mediator or arhitratar- %

S

J




a) Prior to the appointment of a conciliator, mediator or arbitrator,
the Executive Officer must consult the parties ta the dispute,
except in the case of individual disputes where the Executive
Qlfice appoints from the relevant panel.

b) Fatling agreement between the parties, the Executive Officer shall
appaint a conciliator, mediator or arbitrator from a panel or an
accredited agency approved by Council.

10.  LODGING OF PISPUTES

161 All disputes must be lodged with the Executive Officer or the secretary ol
& provincial chamber,

10.2 Before the dispute is dealt with in terms of the provisions of this
resolution, the Executive Officer must ensure that:-

a} the other party to the dispute has been informed by the disputee,
and

h) the dispute is submitted together with the relevant forms.
COSTS

11.1" Fach party to the dispute shall pay its own casts with regard to travelling,
meals, legal representation and other related expenses.

11.2 The cost of the conciliator, mediator or arbitrator; venue and other
related expenses are to be bone by the Council.

12. DEFINITIONS

121 “Aetm means the Labour Relations Act, 1995 (Act No. 66 of
1995). All terms in this resolution have the same meaning

%g,«}%h as in the Act and the Constitution of Councit,
N ‘ |

¥ 122 “Arbitration” is & process by which the resolution of a dispute between
S, two or more parties is adjudicated by a neutral third party
B with the sim to resolve the dispute by making an award
which is binding on such parties.

123 *Conciliation”means a process by which the resolution of a dispute
between two ar more parties is facilitated by & neutral —

third party, which process is not binding on any party, and M
is ained at resolving the dispute between such parties




124 “Executive Officer™ means the official appointed as the Secretary of the

125

12.6

“Mediation™

“Sceretary”

Council in terms of the Constitution of the
Council,

means a process by which the resolution of a dispute
between two or more parties is facilitated by a neutral

third party with the view to resolving the dispute, which
may include fact finding by the same facilitator and
includes a formal written report on the nature and scope of
the dispute including a confidential settlement,proposal,
Such proposal is not binding on any party

means the official appointed in a provincial chamber in
terms of the provisions of the Constitution of the Couneil, -
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ANNEXURE B

ARBITRATION AGREEMENT

AREA AND SCOPE OF AGREEMENT

1.1 This agreement shall apply to all parties to the Council and all those
within the registered scopc of the Council.

THE ARBTTRATOR’S TERMS OF REFERENCE

2.1 The terms of reference of the arbitrator shall be to arbitrate any dispute
referred to him/her, and to award a remedy which he/she considers fair
andfar appropriate in order 1o settle the dispute. B}

SELECTION OF THE ARBITRATOR

3.1 The arbitration proceedings shal! be conducted by an arbitrator to be
appointed by the Excoutive Officer after receiving a request in terms of
the Dispute Resolution Procedures, from the agerieved party,

3.2 The arbitrator shall be chosen from an appraved panel,or from the panel
of arbitrators of the accredited ageneyfies approved by the Council.

YENUE FOR THE ARBITRATION

The arbitration shall be conducted at any suitable venue asreed upon by the
respective parties. In the event there is no agreement, the venue shall be
determined by the Executive Ollicer.

PRE-ARBITRATION PROCEDURES

5.1 The Exevutive Officer may, on reasonable notice, but at least five (5) days
before the hearing, require the parties to attend a pre-arbitratian mesting
with a view to considering ways in which the arbitration proceedings may
be curtailed.

3.2 Atthe pre-arbitration meeting or at any stage prior to the arbitration:-

a) each party shall provide the other party with all relevant
documents which it intends to usc or rely upon at the arbitration;
and

either party may request the other party to make available prior to
the arbitration copies of documents other than those ariginally
provided.

o

ey




10,

11.
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PRESENTATION OF THE EVIDENCE

The parties shall, prior to the hearing, agree which party shall present its evidence
first, failing which the arbitrator shall make a decision based on the particular
case. The fact that a party starts adducing its evidence first, shall not imply

that the particular party has assumed onus.

ARBITRATOR’S POWERS

The arbitrator shall have the power to determine the procedure which shall be
followed at the hearing. This power shall include, but not lmited to*

7.1 the power to disallow the calling of unnecessary witnesses by the partics;

7.2 the power to make an interim award in relation to any point raised by
efther party il such an award would curtait the proceedings; and

73 the power to determine the rules of evidence, if any, which shall apply at
the arbitration. Tle parties shall, however, be entitled to lcad any
evidence which is relevant and the arbitrator shall be entitted to have
regard, inter alia, to evidence which woeuld not normally be admigsible in a
court of law. The weight to be attached to such evidence, if any, shall be
determined by the arbitrater at histher sole discretion.

LEGAL REPRESENTATION

Parties may be legally represented at the hearing, unless otherwise agreed to by
the parties, prior to the arbitration.

COST AWARD

The arbitrator shall be entitled to award costs only in circumstances where hefshe
1$ of the view that any wasted costs are caused by the conduct of either of the
parties,

ARBITRATION COSTS

10.1  Each party shall pay its own vosts incurred in this matler, with regard to
travelling, meals, legal representation and other related costs,

10.2 The cost of the arbitrator, the venue and any other anciliary costs are (o
ve barme by the Council.

A recording of the proceedings of the arbitration shall be kept. The cost of this
service shall be borne by the Couneil. g

RECORDING OF THE ARBITRATION ?%
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12, ARBDITRATION AWARD

12.1 The arbitcator shall make his/her award and give reasons for his/her
decision as soon as possible, but not later than ten (10) working days
alter the date of the conclusion of the arbitration.,

12.2  The arbitrator's award shall be fina! and binding and shall be carried into
effect immediataly.

123  The arbitrator shall deliver the award by telefax and/or by hand tc =ach of

the parties to the disputc and the Executive Officer on the date of the
written decision.
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