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2 No. 40565 GOVERNMENT GAZETTE, 19 January 2017
Act No. 18 of 2016 Children’s Second Amendment Act, 2016

GENERAL EXPLANATORY NOTE:

[ ] Words in bold type in square brackets indicate omissions from
existing enactments.

Words underlined with a solid line indicate insertions in
existing enactments.

(English text signed by the President)
(Assented to 18 January 2017)

ACT

To amend the Children’s Act, 2005, so as to extend a definition; to insert new
definitions; to provide that the removal of a child to temporary safe care without a
court order be placed before the children’s court for review before the expiry of the
next court day; to provide for the review of a decision to remove a child without a
court order; to provide for the provincial head of social development to transfer a
child or a person from one form of alternative care to another form of alternative
care; to provide that an application for a child to remain in alternative care beyond
the age of 18 years, must be submitted before the end of the year in which the
relevant child reaches the age of 18 years; and to provide for matters connected
therewith.

E IT ENACTED by the Parliament of the Republic of South Africa, as
follows:—

Amendment of section 1 of Act 38 of 2005, as amended by section 3 of Act 41 of 2007

1. Section 1 of the Children’s Act, 2005 (hereinafter referred to as the principal Act),
is hereby amended— 5
(a) by the deletion in the definition of “adoption social worker” of the word “or”
at the end of paragraph (@), the insertion in that definition of the word ““or” at
the end of paragraph (b) and the addition of the following paragraph:
“(c) a social worker in the employ of the Department or a provincial
department of social development, including a social worker | 10
employed as such on a part-time or contract basis, who has a
specialty in adoption services and is registered in terms of the Social
Services Professions Act, 1978 (Act No. 110 of 1978);”;
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(b) by the insertion after the definition of “cluster foster care scheme” of the
following definition:
“ ‘college” means college as defined in the Continuing Education and
Training Act, 2006 (Act No. 16 of 2006);”;
(c) by the insertion after the definition of “genital mutilation” of the following 5
definition:
“ ‘grade 12" means grade 12 as defined in section 1 of the Higher
Education Act, 1997 (Act No. 101 of 1997);”; and
(d) by the insertion after the definition of “High Court” of the following
definition: 10
“ *higher education’ means higher education as defined in section 1 of
the Higher Education Act, 1997 (Act No. 101 of 1997).”.

Amendment of section 151 of Act 38 of 2005

2. Section 151 of the principal Act is hereby amended—
(a) by the substitution for subsection (2) of the following subsection: 15
“(2) A presiding officer issuing an order in terms of subsection (1) may
also issue an interim order [that the child be placed in] for the
temporary safe care of the child if it appears that it is necessary for the
safety and well-being of the child.””; and
(b) by the insertion after subsection (2) of the following subsection: 20
“(2A) The court ordering the removal of the child must simulta-
neously refer the matter to a designated social worker and direct that
social worker to ensure that the—
(a) order interms of subsection (2) is placed before the children’s court,
for review before the expiry of the next court day following the | 25
removal; and
(b) child concerned, and where reasonably possible the parent, guard-
ian or care-giver, as the case may be, are present in the children’s
court for the purposes of assisting the court in making a decision
which is in the best interest of the child.”. 30

Amendment of section 152 of Act 38 of 2005

3. Section 152 of the principal Act is hereby amended—
(a) by the substitution in subsection (2) for the words preceding paragraph (a) of
the following words:

*“(2) If a designated social worker has removed a child and placed the 35
child in temporary safe care as contemplated in subsection (1), the
designated social worker must—"";

(b) by the deletion in subsection (2) of the word ““and” at the end of paragraph (a);
(c) by the deletion in subsection (2) of the word “and” at the end of paragraph (b);
(d) by the substitution for paragraph (c) of the following paragraph: 40
“(c) within 24 hours and without delay, report the matter to the relevant
provincial department of social development of the removal of the
child and of the place where the child has been placed[.]; and”’;
(e) by the addition to subsection (2) of the following paragraph:
“(d) ensure that the— 45
(i) matter is placed before the children’s court for review before
the expiry of the next court day after placement of the child in
temporary safe care; and
(i) child concerned, and where reasonably possible, the parent,
guardian or care-giver, as the case may be, are present in the | 50
children’s court.”;
(f) by the deletion in subsection (3) of the word “and” at the end of paragraph (a);
and
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(g) by the substitution in subsection (3) for paragraph (b) of the following
paragraph:
*“(b) refer the matter before the end of the first court day after the day of
removal of the child to a designated social worker, [for investiga-
tion contemplated in section 155(2); and] who must ensure that— 5
(i) the matter is placed before the children’s court for review
before the expiry of the next court day after the removal of the
child;
(if) the child concerned, and where reasonably possible, the
parent, guardian or care-giver, as the case may be, are present | 10
in the children’s court, unless this is impracticable; and
(iii) the investigation contemplated in section 155(2) is con-
ducted;”.

Amendment of section 171 of Act 38 of 2005, as inserted by section 10 of Act 41 of
2007 15

4. Section 171 of the principal Act is hereby amended—
(a) by the substitution for subsection (1) of the following subsection:

“(1) The provincial head of social development in the relevant
province may, subject to subsection (5), [by order] transfer in writing
[transfer] a child in alternative care [from the child and youth care 20
centre or person in whose care or temporary safe care that child has
been placed to any other child and youth care centre or person] from
one form of alternative care to another.”;

(b) by the insertion after subsection (1) of the following subsection:

“(1A) The provincial head of social development in the relevant 25
province may, subject to subsection (5), transfer in writing a person
referred to in section 176(2) from one form of alternative care to another
form of alternative care.”;

(c) by the substitution for subsection (3) of the following subsection:

“(3) (a) If the provincial head of social development transfers a child 30
in terms of subsection (1) [to the care of the child’s parents, guardian
or former care-giver] under the supervision of a designated social
worker, the [order] written notice of transfer must specify the
requirements with which the child and that parent, guardian, [or] former
care-giver or the current alternative care-giver must comply. 35

(b) If any requirement referred to in paragraph (a) is breached or not
complied with, the designated social worker concerned [may] must bring
the child before a children’s court, which may, after an inquiry, vary the
[order] written notice of transfer issued by the provincial head of social
development or make a new order in terms of section 156.”; 40

(d) by the substitution in subsection (4) for the words preceding paragraph (a) of
the following words:
*“Before the provincial head of social development issues [an order] a
written notice of transfer in terms of subsection (1), he or she must
consider a report by a designated social worker, who must [consult] have 45
consulted—"";
(e) by the substitution in subsection (4) for paragraphs (c) and (d) of the following
paragraphs, respectively:
*(c) the child and youth care centre or person in whose care or temporary
safe care or alternative care that child has been placed; and 50
(d) the child and youth care centre, alternative care or person to whom
the child is to be transferred.”;
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(H by the substitution for subsection (5) of the following subsection:

*“(5) If the provincial head of social development transfers a child or a
person referred to in section 176(2) from a [secure care child and youth
care centre] more restrictive form of alternative care to a less restrictive
[child and youth care centre or to the care of a person] form of 5
alternative care, the provincial head of social development must be
satisfied that the transfer will not be prejudicial to other children in the
less restrictive alternative care.”;

(9) by the substitution in subsection (6) for the words preceding paragraph (a) of
the following words: 10
“[No order in terms of] A transfer contemplated in subsection (1) may
not be [carried out] given effect to without [ratification] approval by a
children’s court if the child is transferred—""; and
(h) by the substitution in subsection (6) for paragraph (a) of the following
paragraph: 15
“(a) from the care of a person, including foster care, to a child and youth
care centre; or”.

Amendment of section 176 of Act 38 of 2005, as inserted by section 10 of Act 41 of
2007

5. Section 176 of the principal Act is hereby amended— 20
(a) by the substitution in subsection (2) for the words preceding paragraph (a) of
the following words:
“A provincial head of social development may on application by a
person placed in alternative care as a child, or by a person acting on his
or her behalf, allow that person to remain in [that] alternative care until 25
the end of the year in which that person reaches the age of 21 years if—"’;
(b) by the substitution in subsection (2) for paragraph (b) of the following
paragraph:
“(b) the continued stay in that care is necessary to enable that person to
complete his or her [education or training] grade 12, higher 30
education, college education, internship or learnership.”; and
(c) by the addition of the following subsection:
“(3) An application contemplated in subsection (2) must be submitted
before the end of the year in which the relevant child reaches the age of
18 years, but a late application may be condoned, upon good cause | 35
shown, if such application is submitted within three months after such
date.”.

Short title and commencement

6. This Act is called the Children’s Second Amendment Act, 2016, and comes into
operation on a date determined by the President by proclamation in the Gazette. 40
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